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Title 3— Executive Order 12972 of September 18, 1995

The President Amendment to Executive Order No. 12958

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to amend Executive
Order No. 12958, it is hereby ordered that the definition of ‘“agency” in
section 1.1(i) of such order is hereby amended to read as follows: “(i)
“Agency” means any ‘“‘Executive agency” as defined in 5 U.S.C. 105; any
“Military department” as defined in 5 U.S.C. 102; and any other entity
within the executive branch that comes into the possession of classified

information.”

THE WHITE HOUSE,

September 18, 1995.
[FR Doc. 95-23581

Filed 9-19-95; 2:33 pm]
Billing code 3195-01-P
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Food and Consumer Service

7 CFR Parts 271, 272, and 273

[Amendment No. 370]

Food Stamp Program: Student
Eligibility

AGENCY: Food and Consumer Service,
USDA.

ACTION: Final rule.

SUMMARY: On November 1, 1993, the
Department published a proposed rule
regarding the eligibility of students for
the Food Stamp Program and the
treatment of educational and training
assistance for food stamp purposes.
Public comments were solicited and
considered. This rule finalizes the
student eligibility provisions with the
changes specified herein and makes a
technical change to the resource section.
The provisions regarding the handling
of educational and training assistance
will be finalized in a separate rule.

DATES: Sections 273.5 (b)(1), (b)(4), and
(b)(9) are effective February 1, 1992. The
introductory paragraph of § 273.5(b)(6)
is effective February 1, 1992. The
introductory paragraph of § 273.5(b)(10)
is effective February 1, 1992. Sections
273.5(b)(11)(ii), (b)(11)(iii), and
(b)(11)(iv) are effective February 1, 1992.

Sections 273.5 (b)(6)(i) and (b)(6)(ii)
and sections 273.5 (b)(10)(i) and
(b)(10)(ii) and the remaining provisions
of this regulation are effective November
1, 1995 and must be implemented no
later than February 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Judith M. Seymour, Chief, Certification
Policy Branch, Program Development
Division, Food Stamp Program, Food
and Consumer Service, USDA, 3101
Park Center Drive, Alexandria, Virginia
22302; Telephone: (703) 305-2520.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget under
Executive Order 12866.

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in the Final rule in 7
CFR part 3015, subpart V and related
Notice (48 FR 29115, June 24, 1983),
this Program is excluded from the scope
of Executive Order 12372 which
requires intergovernmental consultation
with State and local officials.

Regulatory Flexibility Act

This action has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). The Administrator of
the Food and Consumer Service has
certified that this action does not have
a significant economic impact on a
substantial number of small entities.
State welfare agencies are affected to the
extent that they must implement the
provisions described in this action.
Households are affected to the extent
that some currently ineligible students
will become eligible for program
benefits.

Executive Order 12778

This proposed rulemaking has been
reviewed under Executive Order 12778,
Civil Justice Reform. This rule is
intended to have preemptive effect with
respect to any State or local laws,
regulations or policies which conflict
with its provisions or which would
otherwise impede its full
implementation. This is not intended to
have retroactive effective dates unless so
specified in the DATES section of this
preamble. Prior to any judicial challenge
to the provisions of this rule or the
application of its provisions all
applicable administrative procedures
must be exhausted. In the Food Stamp
Program the administrative procedures
are as follows: (1) For program benefit
recipients—state administrative
procedures issued pursuant to 7 U.S.C.
2020(e)(1)) and 7 CFR 273.15; (2) for
State agencies—administrative
procedures issued pursuant to 7 U.S.C.
2023 set out at 7 CFR 276.7 (for rules
related to nonquality control (QC)

liabilities) or part 284 (for rules related
to QC liabilities); (3) for program
retailers and wholesalers—
administrative procedures issued
pursuant to 7 U.S.C. 2023 set out at 7
CFR 278.8.

Paperwork Reduction Act

Pursuant to 7 CFR 273.2(f), State
welfare agencies must verify certain
information which affects household
eligibility and benefits. Applicant
households are required to provide the
necessary information to the State
agency. The reporting and
recordkeeping burden associated with
the application, certification, and
continued eligibility of food stamp
applicants has been approved by the
Office of Management and Budget under
OMB No. 0584-0064. OMB approval
includes the burden associated with
verification of information provided on
the food stamp application. OMB
approval of the verification
requirements in §273.2(f)(xi) of this rule
is not necessary because the statements
do not add new or additional
verification responsibilities on State
agencies, but simply relocate existing
verification requirements from
§273.5(a).

Background

On November 1, 1993, the Department
proposed procedures to implement
amendments to the Food Stamp Act of
1977, as amended (7 U.S.C. 2011 et
seq.), as set forth in sections 1715 and
1727 of the Food, Agriculture,
Conservation, and Trade Act of 1990,
Public Law 101-624, enacted November
28, 1990, and section 903 of Title IX of
the Food, Agriculture, Conservation,
and Trade Act Amendments of 1991,
Public Law 102-237, enacted December
13, 1991. section 1715 of Public Law
101-624, as amended by Section 903 of
Public Law 102-237, established
procedures for determining an income
exclusion for certain educational and
training assistance received by eligible
students. Section 1727 of Public Law
101-624 amended the Food Stamp Act
to grant eligibility for participation in
the Food Stamp Program (*‘Program’’) to
certain students currently considered
ineligible to participate.

Procedures were also proposed for
implementing amendments to the
Higher Education Act of 1965 as set
forth in sections 471 and 1345 of the
Higher Education Amendments of 1992,
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Public Law 102-325, enacted July 23,
1992. Those sections prohibit certain
Federal educational assistance from
being considered as income and
resources for food stamp purposes.

Lastly, procedures were proposed for
implementing a provision of the Carl D.
Perkins Vocational and Applied
Technology Education Act Amendments
of 1990, Pub. L. 101-392, enacted
September 25, 1990, which prohibits
counting certain educational assistance
received by students from a program
funded by the Perkins Act as income or
resources when determining the
eligibility and benefits of households
containing students.

The Department accepted comments
on this rulemaking through January 2,
1994. Comments were received from
eight State agencies, one public interest
group, and one advocate.

The proposed rule contained
provisions on both student eligibility
and the treatment of educational and
training assistance. This rule finalizes
only the provisions concerning student
eligibility. The comments pertaining to
the student eligibility provisions are
discussed below. The provisions
regarding the treatment of educational
and training assistance contain issues
which are, as yet, unresolved, and the
Department has decided to finalize
those provisions in a separate
rulemaking so as not to further delay
publication of the student eligibility
provisions.

A full explanation of the rule was
contained in the preamble of the
proposed rule published November 1,
1993 (““November 1 rule’) (58 FR
58463). The reader should refer to the
preamble of that rule for a full
understanding of the provisions of this
final rule.

In the proposed rule under
Supplementary Information, Executive
Order 12778, the Department stated that
prior to any judicial challenge to the
provisions of this rule or the application
of its provisions all applicable
administrative procedures must be
exhausted. One commenter said that
administrative procedures do not have
to be exhausted before judicial
challenge and that the Department
should correct this misstatement and
avoid making such statements in future
rulemakings. While we believe that it
would have been fully within the
Secretary’s discretionary authority, as
granted in section 4(c) of the Food
Stamp Act (7 U.S.C. 2013(c)), to
establish an exhaustion requirement,
this matter has now been specifically
addressed by statute. Section 212(e) of
the Federal Crop Insurance Reform and
Department of Agriculture

Reorganization Act of 1994, Public Law
103-354, requires persons to exhaust all
administrative appeal procedures
established by the Secretary or required
by law before the person may bring an
action in a court of competent
jurisdiction against the Secretary, the
Department or an agency, office, officer,
or employee of the Department.

Institution of Higher Education—
§271.2 and §273.5(a)

An institution of higher education is
currently defined in 7 CFR 271.2 of the
regulations as any institution which
normally requires a high school diploma
or equivalency certificate for
enrollment, including, but not limited
to, colleges, universities and vocational
or technical schools at the post-high
school level. The November 1 rule did
not propose to change this definition.

One commenter requested that the
regulations be changed to specify that
community colleges that do not
routinely require high school diplomas
are not institutions of higher education.

The Department has become aware
that some colleges no longer require a
high school diploma due to declining
enrollment. It is the Department’s intent
that persons enrolled in a regular
curriculum at a college be considered
enrolled in an institution of higher
education even if a diploma is no longer
required. The Department has also
become aware that some colleges that
normally require a high school diploma
or equivalency certificate may not
require them for special programs such
as courses for English as a second
language or for courses which are not
part of the regular curriculum. The
Department does not intend that such
persons be considered enrolled in an
institution of higher education.
Therefore, the Department has decided
to revise the language so that a student
will be considered enrolled in an
institution of higher education if the
person is enrolled in a regular
curriculum at a college or university
that offers degree programs regardless of
whether a diploma is required. A
college includes a junior, community,
two-year, or four-year college or a
university. A person who is attending a
business, technical, trade, or vocational
school that normally requires a high
school diploma or equivalency
certification for enrollment in the
curriculum would also be considered
enrolled in an institution of higher
education.

The Department is also taking this
opportunity to move the provision
regarding enrollment in an institution of
higher education from the definition
section to the student eligibility section

to facilitate a better understanding of the
student provisions. Accordingly, the
Department has removed the definition
of an institution of higher education
from 7 CFR 271.2 and has added a new
sentence to 7 CFR 273.5(a).
Student Eligibility—8§ 273.5
Age Limit

Current regulations provide that
students age 60 or over do not have to
meet one of the student eligibility
criteria to qualify for the program. In
accordance with section 1727 of the
Food, Agriculture, Conservation, and
Trade Act of 1990, the proposed rule
lowered the age exemption from 60 to
50. Two commenters supported this
change. Because this is a
nondiscretionary change, it is being
adopted as proposed at 7 CFR 273.5(a).

The Department is taking this
opportunity to move the student
exemptions contained in 7 CFR 273.5(a)
to 7 CFR 273.5(b) to consolidate them at
one place.

On-the-Job Training

The Department proposed to
incorporate current policy that a person
is exempt from the student ineligibility
provisions during the period of time the
person is being trained by an employer
under an on-the-job training program.
However, during the period of time that
the person is only attending classes, he
or she would be considered a student
subject to the provisions of 7 CFR 273.5.

One commenter supported the
provision. Another commenter
suggested that student status should
coincide with the period of time
educational income is prorated. A third
commenter said all participants in on-
the-job training should be exempt if
their employer requires class
attendance; alternatively they should be
exempt if they are enrolled in non-
degree programs or for periods too short,
e.g., one semester or quarter, to obtain
a degree.

There is no basis in the Food Stamp
Act for extending the exemption to
other participants in on-the-job training
programs. Therefore, the Department is
adopting the proposal without change at
7 CFR 273.5(a). A student would have
to meet one of the other student
exemptions to qualify when enrolled
and only attending classes in an
institution of higher education at least
half time.

Work Study

The proposed regulations expanded
the list of eligible students to include
students participating in a State (as well
as a Federal) work study program during
the regular school year.
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One commenter suggested that any
needs-based subsidized employment
program that a State supports be defined
as a work study program.

Section 6(e) of the Food Stamp Act, as
amended, specifically provides that the
program must be a work study program.
Since many employment programs do
not have a study component, the
Department is not adopting this
suggestion. The Department is adopting
the proposal without change at 7 CFR
273.5(b)(1)(ii).

The Department further proposed that
a student who was approved for work
study at the time of application for food
stamps, and anticipated starting a job
within two months after the date of
application for food stamps, would
qualify for this exemption until the
student stopped working. However, if a
student stopped working because work
study funding had run out, the student
would continue to qualify for this
exemption for no more than two
months. The Department specifically
asked for comments on whether or not
the two-month grace periods would
result in making affluent students
eligible.

Three of the commenters indicated
that affluent students would not become
eligible. One commenter thought that
the student should actually be
participating in work study to be
eligible. Another commenter supported
the provision but suggested that
students remain on the program when
work study runs out for two months or
until the end of the school term,
whichever is later. Five commenters
were opposed to the two-month
provisions—four of them thought the
procedures would be too
administratively complex and error
prone. (The following are some
examples of administrative problems
foreseen by commenters. The first two-
month period would be tied to the date
of application whereas eligibility for the
food stamp program is determined for
full months. A person could quit work
study and reapply for food stamps
during the two-month period. ““No more
than two additional months” could have
been interpreted as giving the State
agency an option. It may be difficult to
anticipate when a student will actually
begin work. Numerous contacts with the
institutions could be required to keep
track of when a student qualifies for the
food stamp exemption.) Another
commenter suggested that student
eligibility status based on work study
should continue through the term over
which the work study is prorated. The
only exception should be for students
who refuse to participate in a work
study assignment. Two commenters

advised that most work study is
approved for a given term or semester
and the proposed procedure is unfair to
students who receive the same amount
of work study but whose work
assignments can be completed in a
shorter period of time.

After carefully reviewing the
comments, the Department has decided
to make some changes to the provisions
as proposed. The Department has
decided to provide an exemption for the
school term if a student has been
approved for work study during the
school term and anticipates actually
working during that time. The student
must be approved for work study at the
time she or he applies for food stamps.
The student exemption will begin with
the month in which the school term
begins or the month work study is
approved, whichever is later. Once
begun, the exemption will continue
until the end of the month in which the
school term ends, or it becomes known
that the student has refused an
assignment. The Department believes
that this will simplify the procedure and
be in compliance with the Act which
requires participation in work study
during the regular school year. The
Department has incorporated this
change in the final regulations at 7 CFR
273.5(b)(1)(ii).

One commenter suggested that
anyone accepted for work study by a
school should be considered
participating in a work study program.
The Department has not adopted this
suggestion because students may be
determined eligible for work study
based on need but frequently funding or
work is not available.

One commenter suggested that the
regulations mandate use of the verified
amount of work study approved by the
school. While this would simplify
administration of the provision, the
Department has not adopted this
suggestion because the actual
anticipated amount may be less than the
approved amount.

One commenter asked if a claim
would be required if a student intended
to begin work within two months but
does not actually work. Another
commenter suggested that recoupment
be pursued if a student refuses to
participate in a work study assignment.

Under the Department’s revised
procedure, the two-month time frame is
not an issue, but a student could
anticipate work study during the school
term and it may not materialize. If the
work study is questionable, the school
could be contacted to determine if
funding and a job will be available. A
claim would not be required unless a
determination is made that the student

deliberately gave wrong or misleading
information.

One commenter asked if student
eligibility based on work study would
be retained through scheduled breaks
and vacations. In accordance with the
Department’s changes to the final
regulation, the student work study
exemption will not continue between
terms when there are breaks of a full
month or longer for which work study
has not been approved. The exemption
only applies to months in which the
student is approved for work study.

Assigned Students

The proposed regulation expanded
the list of eligible students to include
students who are assigned to, or placed
in, an institution of higher education
through, or in compliance with, an
employment and training (E&T) program
operated by a State or local government
which contains components which are
at least equivalent to the acceptable
components of the food stamp E&T
program.

One commenter supported this
provision. A second commenter
opposed requiring standards
comparable to food stamp E&T
components; stated that the Department
does not have the authority to and
should not regulate the content of E&T
programs; persons attending community
colleges should be considered
participating in a State or local
government’s E&T program, and E&T
programs should not serve exclusively
food stamp recipients.

Section 6(e)(3)(D) of the Food Stamp
Act, as amended by section 1727 of the
Food, Agriculture, Conservation, and
Trade Act of 1990, clearly provides the
Department with the authority for
determining which State and local E&T
programs are appropriate. All persons
attending community colleges cannot be
considered participating in a state or
local government’s E&T program
because attendance at a community
college does not necessarily indicate
participation in an employment
program. The Department agrees that
E&T programs need not serve food
stamp recipients exclusively in order to
qualify, but they must be for low-
income households. Consequently, the
Department is revising the final
regulations at 7 CFR 273.5(b)(11)(iv) to
this effect.

A third commenter on this provision
suggested that the Department clarify
that an appropriate program does not
have to have all the components, or any
combination of components, required in
the food stamp E&T program and that
State agencies should make the general
equivalency determinations but that
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students should be permitted to provide
evidence of the appropriateness of a
program.

The Department agrees that the E&T
program should have to meet only one
of the acceptable food stamp E&T
components. Since the guidelines for
the food stamp E&T components are
specified in the regulations, the
Department also agrees that State
agencies may make the equivalency
determinations. The Department has
changed the final regulations at 7 CFR
273.5(b)(11)(iv) accordingly. The
Department does not believe that it
would be administratively feasible to
require eligibility workers to make a
determination on the appropriateness of
a program based on information
submitted by an individual student.

One commenter thought that self-
placements in connection with any of
the E&T programs listed should exempt
the student. The Department agrees that
placements that are initiated by a person
while the person is enrolled in an
approved E&T program should be
considered to be in compliance with the
requirements of that program provided
that the E&T program the person is
enrolled in has a component for
enrollment in an institution of higher
education and that program accepts the
placement. Other self-placements would
not qualify. The Department has
changed the final regulations at 7 CFR
273.5(b)(11) accordingly.

One commenter thought that
participants who voluntarily participate
in one of the listed E&T programs
should be entitled to an exemption.
Section 6(e)(3) of the Food Stamp Act
does not limit the exclusion to persons
who are required to participate in an
approved E&T program. Therefore, the
Department agrees that all persons,
regardless of whether they are
volunteers, who are placed in an
institution of higher education by or in
accordance with the requirements of an
approved program, qualify for the
student exemption. The Department has
made this change in the final
regulations at 7 CFR 273.5(b)(11).

Job Opportunities and Basic Skills
(JOBS) Program

The proposed regulations expanded
the list of eligible students to include
students participating in the work
incentive program under part A of title
IV of the Social Security Act or its
successor program (currently the JOBS
program). One commenter supported
this change. Since this is a
nondiscretionary provision that is
required by the Food Stamp Act, as
amended, the Department is adopting

the proposed language without change
at 7 CFR 273.5(b)(2)(vii).

Single Parents

The proposed regulations provided
that a single parent enrolled full time in
an institution of higher education who
is responsible for the care of a child
under age 12 is exempt from the student
provisions. This provision would apply
where only one natural, adoptive, or
stepparent, regardless of martial status,
is in the same food stamp household as
the child. For example, if one natural
parent and a stepparent are living with
the child, neither the natural parent nor
the stepparent could qualify for the
student exemption. If no natural,
adoptive, or stepparent is in the same
food stamp household as the child,
another full-time student in the same
food stamp household as the child
could qualify for eligible student status
if he or she has parental control over the
child and is not living with his or her
spouse.

One commenter requested that the
definition used for the Aid to Families
with Dependent Children (AFDC)
program be used instead. The
commenter stated that the definition is
a parent who is singly responsible for a
child because of the death, absence, or
incapacity of the child’s other parent.

AFDC does not have a definition of a
single parent. It appears that the
commenter is referring to the AFDC
definition of deprivation. For AFDC
purposes, one category of needy
children is those deprived of parental
support or of care by reason of the
death, continued absence from the
home, or physical or mental incapacity
of the parent, or unemployment of a
principal earner. There is no basis in the
Food Stamp Act for limiting the
exclusion to cases of deprivation.
Therefore, the Department is not
adopting this recommendation.

The Department would, however, like
to clarify that ““regardless of marital
status’ means that the parent could be
single (meaning never married), a
widow or widower, separated, divorced,
or married and living in a separate
household from the other parent. For
example, if the natural parents are still
legally married but only one parent is
living with the child, that parent would
be considered a single parent for
purposes of this provision.

Resource Exclusions—8 273.8(e)(11)

In the proposed regulations under the
list of resources required to be excluded
by other Federal laws, the Department
listed payments received under the Job
Training Partnership Act (Pub. L. 97—
300). It has come to the Department’s

attention that Public Law 97-300 only
requires that the payments be excluded
from income for food stamp purposes.
Educational assistance is excluded from
resources for the period of time for
which it is provided. Allowing an
indefinite resource exclusion would
create an unnecessary administrative
burden to keep track of the payments in
subsequent months. For these reasons,
the Department is not adopting the
proposed change.

Technical Changes

The Department is taking this
opportunity to make the following two
technical changes.

Verification—8 273.2(f)

In order to consolidate the verification
requirements, the Department is moving
the verification requirement for a
determination that a person is unfit
from the student eligibility section at 7
CFR 273.5(a) to the verification section
at 7 CFR 273.2(f)(1).

Resource Exclusions—8§ 273.8(e)(11)(vi)

The Job Training Partnership Act of
1982 replaced the Comprehensive
Employment and Training Act (CETA)
(Pub. L. 97-300, section 183). Because
CETA payments have not been made for
over ten years, the Department is
deleting the reference to CETA
payments in the resource section at 7
CFR 273.8(e)(11)(vi).

Implementation—8 272.1(g)

As stated in the preamble to the
proposed regulations, State welfare
agencies were instructed through agency
directive to implement on February 1,
1992, the provisions of section 1727 of
the Food, Agriculture, Conservation,
and Trade Act of 1990, which extended
eligibility to students attending
institutions of higher education on at
least a half-time basis if the student is
between 50 and 60 years of age; a
student with responsibility for a child
between the ages of 5 and 12 if adequate
child care is not available to enable the
individual to attend class and work a
minimum of 20 hours per week or
participate in a work study program
during the regular school year; a student
participating in a State financed work
study program during the regular school
year; enrolled as a result of participation
in the Job Opportunities and Basic
Skills (JOBS) program; assigned to an
institution of higher education by the
food stamp employment and training
program, a program under section 236 of
the Trade Act of 1974, or certain State
or local employment and training
programs; or a full-time student who is
a single parent responsible for the care
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of a child under 12. The corresponding
provisions in this regulation are
effective on that date.

The remaining provisions are effective
November 1, 1995 and must be
implemented no later than February 1,
1996.

The provisions of the final rule must
be implemented no later than the dates
specified for all affected households that
newly apply for Food Stamp Program
benefits on or after the implementation
dates. If for any reason a State agency
fails to implement, restored benefits
must be provided, as appropriate, back
to the effective date of the provision, or
the date of application, whichever is
later.

The current caseload must be
converted to the requirements of the
final regulations at a household’s
request, at the time of recertification, or
when the case is next reviewed,
whichever occurs first, and the State
agency is required to provide restored
benefits back to the effective date of the
provision or the date of application,
whichever is later.

The preamble to the proposed rule
provided that any variance resulting
from implementation of the provisions
of the subsequent final rule would be
excluded from error analysis for 90 days
from the specified implementation dates
of such final rule.

One commenter pointed out that the
grace period should be 120 days.
Section 13951 of the Mickey Leland
Childhood Hunger Relief Act, enacted
August 10, 1993, excludes from the
payment error rate any errors resulting
in the application of new procedures for
120 days from the required
implementation dates. Accordingly, the
Department has provided for a 120-day
grace period at 7 CFR 272.1(g).

List of Subjects
7 CFR Part 271

Administrative practice and
procedure, Food stamps, Grant
programs-social programs.

7 CFR Part 272

Alaska, Civil rights, Food stamps,
Grant programs-social programs,
Reporting and recordkeeping
requirements.

7 CFR Part 273

Administrative practice and
procedures, Aliens, Claims, Food
Stamps, Fraud, Grant programs-social
programs, Penalties, Reporting and
recordkeeping requirements, Social
Security, Students.

Accordingly, 7 CFR parts 271, 272,
and 273 are amended as follows:

1. The authority citation for parts 271,
272, and 273 continues to read as
follows:

Authority: 7 U.S.C. 2011-2032

PART 271—GENERAL INFORMATION
AND DEFINITIONS

§271.2 [Amended]

2.1n §271.2, the definition of an
“Institution of higher education” is
removed.

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

3.1In §272.1, a new paragraph (g)(144)
is added to read as follows:

§272.1 General terms and conditions.
* * * * *

(9) Implementation. * * *

(144) Amendment No. (370). The
provisions of Amendment No. (370) are
effective and must be implemented as
follows:

(i) Sections 273.5(b)(1), (b)(4), and
(b)(9) are effective February 1, 1992. The
introductory paragraph of 273.5(b)(6) is
effective February 1, 1992. The
introductory paragraph of 273.5(b)(10) is
effective February 1, 1992. Sections
273.5(b)(11)(ii), (b)(11)(iii), and
(b)(11)(iv) are effective February 1, 1992.

(i) Sections 273.5(b)(6)(i) and
(b)(6)(ii) and sections 273.5(b)(10)(i) and
(b)(10)(ii) and the remaining provisions
of this regulation are effective November
1, 1995 and shall be implemented no
later than February 1, 1996.

(iii) The current caseload shall be
converted to these provisions at the
household’s request, at the time of
recertification, or when the case is next
reviewed, whichever occurs first. The
State agency shall provide restored
benefits back to the effective date.

(iv) Any variance resulting from
implementation of a provision in this
rule shall be excluded from error
analysis for 120 days from the required
implementation date of that provision.

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

4.1n §273.2, a new paragraph
(F)(1)(xii) is added to read as follows:

§273.2 Application processing.

* * * * *

(f) Verification. * * *

(1) Mandatory verification. * * *

(xii) Students. If a person claims to be
physically or mentally unfit for
purposes of the student exemption
contained in § 273.5(b)(2) and the
unfitness is not evident to the State
agency, verification may be required.
Appropriate verification may consist of

receipt of temporary or permanent
disability benefits issued by
governmental or private sources, or of a
statement from a physician or licensed
or certified psychologist.

* * * * *

5.1n §273.5:

a. paragraph (a) is revised;

b. paragraphs (b)(2) and (b)(3) are
redesignated as paragraphs (c) and (d);
and

c. the heading of paragraph (b) and
paragraph (b)(1) are redesignated as
paragraph (b) and revised. The revisions
read as follows:

§273.5 Students.

(a) Applicability. An individual who
is enrolled at least half-time in an
institution of higher education shall be
ineligible to participate in the Food
Stamp Program unless the individual
qualifies for one of the exemptions
contained in paragraph (b) of this
section. An individual is considered to
be enrolled in an institution of higher
education if the individual is enrolled
in a business, technical, trade, or
vocational school that normally requires
a high school diploma or equivalency
certificate for enrollment in the
curriculum or if the individual is
enrolled in a regular curriculum at a
college or university that offers degree
programs regardless of whether a high
school diploma is required.

(b) Student Exemptions. To be eligible
for the program, a student as defined in
paragraph (a) of the section must meet
at least one of the following criteria.

(1) Be age 17 or younger or age 50 or
older;

(2) Be physically or mentally unfit;

(3) Be receiving Aid to Families with
Dependent Children under Title IV of
the Social Security Act;

(4) Be enrolled as a result of
participation in the Job Opportunities
and Basic Skills program under Title IV
of the Social Security Act or its
successor program;

(5) Be employed for a minimum of 20
hours per week and be paid for such
employment or, if self-employed, be
employed for a minimum of 20 hours
per week and receiving weekly earnings
at least equal to the Federal minimum
wage multiplied by 20 hours;

(6) Be participating in a State or
federally financed work study program
during the regular school year.

(i) To qualify under this provision, the
student must be approved for work
study at the time of application for food
stamps, the work study must be
approved for the school term, and the
student must anticipate actually
working during that time. The
exemption shall begin with the month
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in which the school term begins or the
month work study is approved,
whichever is later. Once begun, the
exemption shall continue until the end
of the month in which the school term
ends, or it becomes known that the
student has refused an assignment.

(ii) The exemption shall not continue
between terms when there is a break of
a full month or longer unless the
student is participating in work study
during the break.

(7) Be participating in an on-the-job
training program. A person is
considered to be participating in an on-
the-job training program only during the
period of time the person is being
trained by the employer;

(8) Be responsible for the care of a
dependent household member under
the age of 6;

(9) Be responsible for the care of a
dependent household member who has
reached the age of 6 but is under age 12
when the State agency has determined
that adequate child care is not available
to enable the student to attend class and
comply with the work requirements of
paragraph (b)(5) or (b)(6) of this section;

(10) Be a single parent enrolled in an
institution of higher education on a full-
time basis (as determined by the
institution) and be responsible for the
care of a dependent child under age 12.

(i) This provision applies in those
situations where only one natural,
adoptive or stepparent (regardless of
marital status) is in the same food stamp
household as the child.

(i) If no natural, adoptive or
stepparent is in the same food stamp
household as the child, another full-
time student in the same food stamp
household as the child may qualify for
eligible student status under this
provision if he or she has parental
control over the child and is not living
with his or her spouse.

(11) Be assigned to or placed in an
institution of higher education through
or in compliance with the requirements
of one of the programs identified in
paragraphs (b)(11)(i) through (b)(11)(iv)
of this section. Self-initiated placements
during the period of time the person is
enrolled in one of these employment
and training programs shall be
considered to be in compliance with the
requirements of the employment and
training program in which the person is
enrolled provided that the program has
a component for enrollment in an
institution of higher education and that
program accepts the placement. Persons
who voluntarily participate in one of
these employment and training
programs and are placed in an
institution of higher education through
or in compliance with the requirements

of the program shall also qualify for the
exemption. The programs are:

(i) a program under the Job Training
Partnership Act of 1974 (29 U.S.C. 1501,
et seq.);

(i) an employment and training
program under §273.7;

(iii) a program under section 236 of
the Trade Act of 1974 (19 U.S.C. 2296);
or

(iv) an employment and training
program for low-income households
that is operated by a State or local
government where one or more of the
components of such program is at least
equivalent to an acceptable food stamp
employment and training program
component as specified in §273.7(f)(1).
Using the criteria in §273.7(f)(1), State
agencies shall make the determinations
as to whether or not the programs

qualify.

§273.8 [Amended]

6. In §273.8, paragraph (e)(11)(vi) is
removed, and paragraphs (e)(11)(vii)
through (e)(11)(xi) are redesignated as
paragraphs (e)(11)(vi) through (e)(11)(x).

Dated: September 15, 1995.

Ellen Haas,

Under Secretary for Food, Nutrition, and
Consumer Services.

[FR Doc. 95-23404 Filed 9—21-95; 8:45 am]
BILLING CODE 3410-30-P

Rural Utilities Service
7 CFR Part 1717

Investments, Loans, and Guarantees
by Electric Borrowers

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) hereby revises its policies and
requirements governing restrictions on
investments, loans and guarantees made
by electric borrowers. This rule is
intended to clarify RUS’s policies and
requirements, reduce uncertainty by
borrowers, and improve compliance.
EFFECTIVE DATE: This rule is effective
October 23, 1995.

FOR FURTHER INFORMATION CONTACT: Mr.
Alex M. Cockey, Jr., Deputy Assistant
Administrator—Electric, U.S.
Department of Agriculture, Rural
Utilities Service, room 4037-S, Ag Box
1560, 14th Street & Independence
Avenue, SW., Washington, DC 20250—-
1500. Telephone: 202—720-9547.
SUPPLEMENTARY INFORMATION: This rule
has been determined to be not
significant for the purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management

and Budget (OMB). The Administrator
of RUS has determined that the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) does not apply to this rule. The
Administrator of RUS has determined
that this rule will not significantly affect
the quality of the human environment
as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment. This rule is excluded from
the scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A Notice of Final Rule
titled Department Programs and
Activities Excluded from Executive
Order 12372 (50 FR 47034) exempts
RUS electric loans and loan guarantees
from coverage under this Order. This
rule has been reviewed under Executive
Order 12778, Civil Justice Reform. This
rule: (1) Will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule; (2) Will not have
any retroactive effect; and (3) Will not
require administrative proceedings
before any parties may file suit
challenging the provisions of this rule.

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance Programs under number
10.850 Rural Electrification Loans and
Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.

Information Collection and
Recordkeeping Requirements

The existing recordkeeping and
reporting burdens contained in this rule
were approved by the Office of
Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.),
under control number 0572-0032.

Send questions or comments
regarding these burdens or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, room
10102, NEOB, Washington, DC 20503.
Attention: Desk Officer for USDA.

Background

On December 22, 1987, section 312
was added to the Rural Electrification
Act of 1936. This section allows electric
borrowers to invest their own funds or
make loans or guarantees, not in excess
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of 15 percent of their total utility plant,
without restriction or prior approval of
the Administrator of the Rural Utilities
Service (RUS). On June 29, 1989, RUS
issued a final rule codifying this
provision in 7 CFR part 1717, subpart N
(at 54 FR 27325). Mortgages executed
prior to that date contained a provision
granting the Administrator the right to
approve investments, loans and
guarantees by the borrower once the
aggregate of such investments, loans and
guarantees reached 3 percent of total
utility plant.

On February 16, 1995, at 60 FR 8981,
RUS published a proposed rule to
clarify RUS’s policies and requirements
regarding restrictions on borrower
investments, loans and guarantees. Over
the years borrowers had raised a number
of questions about such issues as: which
investments, loans or guarantees are
subject to RUS approval and which are
excluded; the criteria used by RUS in
approving an investment, loan or
guarantee; whether RUS approval of an
investment, loan or guarantee means
that it is no longer counted in
determining the ratio to total utility
plant; whether RUS will approve an
investment, loan or guarantee if the
borrower is under the 15 percent limit;
whether a borrower will be in default
under its mortgage because net profits
earned on its investments pushed its
total above the 15 percent limit. This
final rule resolves such questions.

RUS is also in the process of updating
its mortgage and loan contract used with
electric borrowers. RUS published a
proposed mortgage for electric
distribution borrowers on September 29,
1994 at 59 FR 49594. In that rule it was
proposed that RUS controls over
borrower investments, loans and
guarantees be moved from the mortgage
to the RUS loan contract. Such a move
would have no effect on RUS’s controls
or their enforceability under the RUS
mortgage. On July 18, 1995 RUS
published the final rule for the
distribution mortgage and a proposed
rule for the distribution loan contract, at
FR 36882 and FR 36904, respectively.

Comments on the proposed changes
to RUS investment controls contained in
7 CFR part 1717, subpart N were
received from 26 commenters, including
the National Rural Electric Cooperative
Association, the National Rural Utilities
Cooperative Finance Corporation (CFC),
the Saint Paul Bank for Cooperatives,
and 23 borrowers or regional borrower
associations. All comments were
considered in preparing this final rule.
The more significant or more frequently
made comments are discussed below.

Section 1717.651 Policy

Questions were raised about the
second part of the statement: “RUS
electric borrowers are encouraged to
utilize their own funds to participate in
the economic development of rural
areas, provided that such activity does
not in any way put government funds at
risk or impair a borrower’s ability to
repay its indebtedness to RUS and other
lenders.” RUS did not propose any
change in this statement, which is
contained in the existing rule.

It was suggested that this policy is
unworkable since any investment
involves some risk. RUS recognizes that
most investments involve some risk, but
continues to believe that it is only
prudent that borrowers avoid those
investments having risks of a magnitude
that would in any way put government
funds at risk or impair loan repayment.
We continue to believe that this is the
correct interpretation of the intent of
section 312.

Section 1717.652 Definitions

The term “‘own funds’ was defined as
“money belonging to the borrower other
than the proceeds of loans made or
guaranteed by RUS.” Such proceeds
include, but are not limited to, all funds
on deposit in the cash-construction
fund-trustee account. A commenter
pointed out that requests for loan
advances commonly occur after general
funds have already been expended for
loan purposes, and that it would be
difficult to separate general funds into
cash generated by operations and that
derived from loan advances. This was
not the agency’s intent, nor is such
separation required under the existing
rule. To make this clear, the definition
has been revised as follows: “Own
funds means money belonging to the
borrower other than funds on deposit in
the cash-construction fund-trustee
account.”

One commenter stated that Operating
TIER and Operating DSC, used as part
of the criteria in proposed §1717.655 to
determine eligibility for an exemption
from controls, appeared to be the same
as standard TIER and DSC. They are not,
since they measure interest and debt
coverage only for the borrower’s electric
utility operations. Margins used in the
calculation are operating margins rather
than total margins. A few technical
changes have been made to the
definitions in this final rule to make it
clearer that Operating TIER and
Operating DSC apply only to the
borrower’s electric system and do not
apply to any other utility operations of
the borrower, such as a water and waste
disposal system owned by the borrower.

One commenter asked whether
margins earned by subsidiaries
controlled by a borrower would be
included in operating margins used in
calculating Operating TIER and DSC.
Since such subsidiaries are separate
business entities outside the borrower’s
core electric utility business, as
indicated above their profits or losses
will not be included in calculating
Operating TIER and DSC. They are,
however, included in the calculation of
standard TIER and DSC contained in the
rate covenant of the typical mortgage or
loan contract.

A question was asked about whether
“telecommunication and other
electronic communication system”
includes satellite and direct broadcast
television service. The answer is yes,
provided that ““the service” includes
providing a continuing service to
customers, such as television
programming, rather than just a one-
time sale of equipment, and as set forth
in the definition, such services “‘are
available by design to all or a substantial
portion of the members of the
community.”

Section 1717.653 Borrowers in Default

This section has been added to clarify
the point that if a borrower in not in
compliance with all provisions of its
mortgage, loan contract, or any other
agreements with RUS, the borrower
must obtain prior written approval from
the Administrator to invest its own
funds or to make loans or guarantees,
unless such loan document or other
agreement specifically provides
otherwise. This was implicit in
proposed section 1717.653(a)
(renumbered 1717.654(a)), and is now
spelled out for greater clarity.

Section 1717.654 (Proposed 1717.653)
Transactions Below the 15 Percent Level

Clarification was requested of the
statement that “funds necessary to make
timely payments of principal and
interest on loans secured by the RUS
mortgage remain subject to RUS
controls. * * *” The purpose of this
statement is to make it clear that while
RUS controls on investments, loans and
guarantees by the borrower do not
ordinarily apply below the 15 percent
level, RUS may impose such controls
case-by-case in those circumstances
where they are necessary to ensure
reasonably adequate loan security or to
ensure the repayment of loans secured
under the mortgage. Such instances
presumably would be relatively rare,
and the borrower would be notified in
advance that the controls were being
imposed.
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One commenter stated that the
apparent effect of paragraph (b) of this
section is to restrict the limitations on
investments contained in the rule to
loan contracts or mortgages executed
after the effect date of the final rule.
That is not correct. Proposed paragraph
(b) described language to be included in
the loan contract or mortgage regarding
investment controls, and proposed
certain changes in the prescribed
language for these documents contained
in §1717.654(b) of the existing rule. In
the final rule, this prescribed language
has been further revised to conform
with the approach used in the new
mortgage and proposed loan contract for
distribution borrowers: namely, the
provision is expressed in more general
terms, relying on RUS regulations to
flesh out the interpretation and specific
requirements of the provision. Revised
paragraph (b) has been moved to
§1717.659.

The provisions of existing subpart N
have applied to all borrowers since the
date it became effective, July 31, 1989,
regardless of when their loan contracts
or mortgages were executed. Changes to
subpart N contained in this final rule
will also apply to all borrowers
regardless of when their loan documents
were executed. This has been clarified
in §1717.650. RUS believes that
borrowers who qualify for an outright
exemption from investment controls
should not have to wait until new loan
documents are executed before
becoming eligible. Nor should other
reforms be delayed, such as excluding
rural community infrastructure from the
15 percent calculation.

Section 1717.655 (Proposed 1717.654)
Exclusion of Certain Investments, Loans,
and Guarantees

The Saint Paul Bank for Cooperatives
recommended that investments in it be
excluded, as are investments in CFC and
CoBank. This has been done.

A commenter pointed out that
investments made in a trust fund
dedicated to pay the decommissioning
costs of nuclear generating facilities was
not listed in this section as an excluded
investment, but is excluded under RUS
Bulletin 1717B-3. Failure to list such
investments as excluded under this
section was inadvertent, and this has
been corrected.

One commenter noted that several
generation and transmission borrowers
(G&Ts) have invested in fuel supply
subsidiaries in an effort to control fuel
costs, and argued that such investments
should be excluded. This
recommendation has not been adopted.

Such subsidiaries often have other
lines of business and often provide

services to other utilities or other
companies, making it difficult to
determine to what extent the subsidiary
is involved in providing services in
direct support of the borrower’s electric
utility business. If fuel supply
subsidiaries were excluded, then there
would be pressure to exclude other
subsidiaries that might provide some
services to the borrower, such as
warehousing, barge service, railroad or
truck service, insurance, engineering
services, etc. Moreover, the property of
a subsidiary generally is not subject to
the lien of the government’s mortgage,
and the property and operations of the
subsidiary are not subject to RUS
operational controls and approval
rights. This often can present serious
problems with respect to the agency’s
programmatic and security interests.

A commenter recommended that
patronage capital allocated to a G&T by
its distribution members be excluded.
Such allocations often occur when a
G&T buys power from its members for
headquarters, warehouses, and metering
points located in the members’ territory.
This recommendation has been adopted.

Another commenter stated that the
exclusion of community infrastructure
in paragraph (c)(3) should not be based
on whether the infrastructure is located
within the borrower’s service territory,
but whether the infrastructure serves
consumers located in rural areas. RUS
agrees with the recommendation for the
purposes of this rule, and has so revised
the paragraph.

Proposed paragraph (c)(1) excluded
investments or loans made by a
borrower derived from funds obtained
from grants or loans received from a
USDA agency. Such grants and loans
from a USDA agency normally would be
for purposes supporting rural economic
development. A commenter
recommended that the source of the
grant or loan be expanded to include
any Federal, State or local government
agency. RUS agrees with this
recommendation provided that such
loan funds are designated to promote
rural economic development and the
borrower uses the funds for that
purpose. Grant funds that the borrower
is not obligated to repay may be for any
purpose since there would be little or no
risk to RUS loan security. In reality,
most such grants likely would be for
rural economic development.

A co-mortgagee suggested that it be
granted what it described as the same
preapproval of credit enhancement in
paragraph (d) as granted USDA agencies
in cases where a borrower is required to
make an investment, loan, or guarantee,
for example, as a condition of obtaining
financial assistance from the agency.

The intent of this provision is to support
rural economic development, for
example, in instances where a borrower
is required to invest some of its own
funds in order to qualify for a rural
development grant or loan, which
usually will be on subsidized terms.
Investments in the co-mortgagee in
question are excluded under paragraph
(b) of this section.

Section 1717.656 (Proposed 1717.655)
Exemption of Certain Borrowers From
Controls

A number of comments were received
about the criteria for qualifying for an
exemption from investment controls set
forth in paragraph (a).

One borrower asked whether
patronage capital earned or refunded
would be subtracted from the average
residential rate of borrowers in making
the comparison with the average
residential rate for all utilities serving a
state. The answer is, no. This
adjustment would not be significant
enough to make a difference among
borrowers or to justify the additional
complexity. Borrowers are reminded
that if they fail to qualify for an
exemption based solely on the rate
disparity criterion, upon request the
Administrator may grant the exemption
if he or she determines that the
borrowers’ strengths in the other criteria
outweigh their weakness on rate
disparity.

Several borrowers suggested that it
would be more “prudent” to use a
standard TIER of 1.05 for G&Ts rather
than the proposed Operating TIER and
Operating DSC of 1.0. RUS disagrees
that that would be more “prudent” from
the standpoint of loan security. In
addition to Operating TIER and DSC, a
borrower would have to meet the TIER
and DSC requirements in its mortgage
(the first criterion under paragraph (a)),
which for most G&Ts is a standard DSC
of 1.0 and standard TIER of 1.0 or 1.05.
The advantage of requiring a minimum
Operating TIER and DSC of 1.0 is that
it will ensure that a borrower is at least
breaking even on its main business, its
electric operations, and does not need to
rely on income from investments and
other non-core activities to meet its debt
service and other expenses of its core
business.

Several G&Ts argued that the
minimum equity required to qualify for
an exemption should be set lower for
G&Ts than for distribution systems. RUS
disagrees since it is not apparent that
giving G&T’s wider latitude to make
investments without RUS approval
would involve less risk to loan security
than in the case of distribution
borrowers.
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Several borrowers opposed the netting
out of regulatory created assets when
calculating equity as a percent of total
assets. RUS disagrees since these assets
represent current period expenses that
should have been expensed, rather than
capitalized, in order to reflect the true
operating performance of the borrower.
Deferring these expenses overstates both
equity and total assets. RUS has
followed this practice for the past
several years, codifying it in the lien
accommodation rule (7 CFR part 1717,
subparts R and S), the 110 percent rule
(7 CFR 1710.7 and 7 CFR 1717.860), and
the distribution mortgage (7 CFR part
1718, subpart B).

Under paragraph (c), a borrower that
has lost its exemption may regain it if
it once again meets the exemption
criteria. One commenter recommended
that restoration of the exemption ought
to be automatic, rather than contingent
upon written notice from RUS. RUS
believes that notice is required in order
for the borrower and RUS to have the
same understanding about the
exemption status of the borrower.
Without requiring notification, disputes
and associated administrative costs and
delays would likely occur. Requiring
written notice to restore an exemption is
consistent with the written notice
required to terminate an exemption.

Under paragraph (d), a borrower that
has lost its exemption and has exceeded
the 15 percent limit would be required
to reduce or restructure its investment
portfolio to come within the 15 percent
limit. If the borrower failed to come
within the 15 percent limit within a
reasonable period of time determined by
the Administrator, the borrower could
be given notice of default.

The proposed paragraph implicitly
assumed the borrower was in
compliance with all other provisions of
its mortgage, loan contract, and any
other agreements with RUS. This has
now been made explicit, and it has been
reiterated that if the borrower is not in
compliance with such provisions it may
be required to reduce its investment
portfolio below the 15 percent level, if
not prohibited by the explicit terms of
the borrower’s mortgage, loan contract,
or other agreement with RUS.

One commenter argued that RUS
should not be able to call a default if the
investments that exceeded the 15
percent limit were made while the
borrower was exempt. RUS disagrees,
since without the right to call a default
there would be less leverage to reduce
loan security risks in cases where a
borrower had a high-risk investment
portfolio that substantially exceeded the
15 percent limit. There would also be
less incentive for borrowers to maintain

the performance levels required for an
exemption if there were no penalty for
failing to maintain these levels.

However, it may not be necessary in
all cases to require a formerly exempt
borrower to reduce its investment
portfolio to the 15 percent limit.
Paragraph (d) has therefore been revised
to give the Administrator the flexibility
to allow a formerly exempt borrower not
in default to remain above the 15
percent limit if the Administrator
determines that reducing or
restructuring the investment portfolio to
come within the limit would not be in
the financial interest of the government
from the standpoint of loan security
and/or repayment.

Section 1717.657 (Proposed 1717.656)
Investments Above the 15 Percent Level
by Certain Borrowers not Exempt Under
§1717.656(a)

A commenter recommended that
G&Ts not meeting the minimum criteria
in paragraph (c) for requesting RUS
approval of investments above the 15
percent level should nevertheless be
given a chance to have their requests
considered. RUS disagrees. The criteria
are very minimal: no default, no
financial workout or restructured debt,
and a minimum equity of 5 percent.
G&Ts (as well as distribution borrowers)
that are in default do not in the first
place qualify under §1717.654(a) to
make investments, loans and guarantees
up to the 15 percent level without RUS
approval. Section 1717.657 does not
apply to them. Other G&Ts that are not
in default but have equity of less than
5 percent, or are in financial workout,
or have had their debt restructured,
ought to confine investments above the
15 percent level to excluded
investments.

Another commenter recommended
that distribution borrowers not meeting
the criteria for an outright exemption
from investment controls (8§ 1717.656(a))
ought to be able to seek approval from
RUS for investments above the 15
percent level. RUS believes such
borrowers should restrict their
investments above the 15 percent level
to excluded investments. Some 84
percent of distribution borrowers
qualify for an outright exemption. Many
of the remaining borrowers could make
changes in their operations and qualify
for an exemption.

A co-mortgagee argued that it would
be more prudent to relate the maximum
limit on investments by G&Ts to equity,
rather than 20 percent of total utility
plant (see §1717.657(c)). RUS agrees
that it would be more logical to use
equity, one of the criteria used to
determine eligibility for an exemption

from investment controls. However,
setting the maximum investment limit
at even 100 percent of equity would
result in a limit for most G&Ts lower
than the 15 percent of total utility plant
mandated by section 312 of the RE Act.
A commenter asked whether the 10-
year look-back on net profits on
investments in paragraph (d) is a rolling
or one-time calculation. It is a rolling
calculation done at the time RUS is
asked by a borrower to exclude all or a
portion of net profits that have resulted
in investments exceeding the 15 percent
limit.
Section 1717.658 (Proposed 1717.657)
Records, Reports and Audits

One commenter recommended
changing current practice which
requires guarantees and lines of credit to
be counted in full against the 15 percent
limit whether or not there is a loan
outstanding or any likelihood the
guarantee will be called upon. RUS does
not believe current practice should be
changed. A line of credit could be
drawn upon at any time and RUS would
have no way of anticipating when that
time might come. Presumably borrowers
would not want their ability to make
good on a line of credit commitment to
another party to be subject to
subsequent approval by RUS. As to
excluding guarantee obligations of the
borrower that are unlikely to be called
upon, in most cases it would be very
difficult and time-consuming for RUS to
assess the probability that the borrower
will be required to perform under the
guarantee.

One commenter stated that the
balance sheet method used by RUS to
count investments is not consistent with
section 312. RUS disagrees with that
view, and notes that § 1717.657(d) of the
rule addresses the main concern that
has been raised over the years: namely,
that net profits on investments may
cause a borrower to exceed the 15
percent limit and possibly be in default.
Section 1717.657(d) provides that such
circumstances would not necessarily
result in a default, and at a borrower’s
request, the Administrator could
exclude up to the amount of net profit
earned over the past 10 years if such
exclusion would not increase loan
security risks.

Section 1717.659 (Proposed 1717.658)
Effect on RUS Loan Contract and
Mortgage

Section 1717.656(c) of the existing
regulation explicitly states that,
“Nothing in this subpart authorizes a
borrower to make extensions or
improvements to its electric system
without prior approval of RUS.” That
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provision was subsumed under a more AR 23 GA 90
comprehensive provision in proposed AR 24 GA 91
§1717.658(a), which in the final rule AR 26 GA 92
has been clarified by adding the specific AR 27 GA 94
reference to RUS approval rights over AR 28 GA 95
system extensions and additions. AR 29 GA 96
Similar changes have been made to AR 33 GA 97
sections 1717.654 and 1717.656. CA 6 GA 98
CA 16 GA 99
Borrowers Exempt From Investment co7 GA 103
Controls CO 14 GA 108
The distribution and power supply CO 15 ID 4
borrowers listed below meet the criteria CO 16 ID 11
in §1717.656(a) and are exempt from Co 18 ID 16
RUS approval of any investment, loan, CO 20 ID 19
or guarantee made on or after September CO 22 ID 23
21, 1995. Borrowers are reminded that, CO 29 IL2
under §1717.656(c), if they co31 IL7
subsequently cease to meet the CO 32 IL8
exemption criteria, upon written notice €O 33 IL 18
from RUS they will no longer be exempt CO 34 IL21
from RUS investment controls. CO 37 IL 23
Borrowers that do not meet the CO 38 IL 30
criteria for exemption will be notified CO 39 IL 31
individually in writing by RUS and will  CO 40 IL 32
be advised of the reasons they fail to CO 42 IL 33
qualify. DE 2 IL 34
FL 14 IL 37
Borrowers Exempt From RUS FL 15 IL 38
Investment Controls FL 16 IL 41
AL 9 FL 17 IL 43
AL 18 FL 22 IL 44
AL 19 FL 23 IL 45
AL 20 FL 24 IL 46
AL 21 FL 28 IL 48
AL 23 FL 29 IL 54
AL 25 FL 30 IN 1
AL 26 FL 33 IN 6
AL 27 FL 34 IN7
AL 28 FL 35 IN 8
AL 29 GA7 IN 14
AL 30 GA 8 IN 18
AL 32 GA 17 IN 26
AL 35 GA 20 IN 27
AL 36 GA 22 IN 29
AL 37 GA 31 IN 32
AL 39 GA 34 IN 35
AL 44 GA 35 IN 37
AL 46 GA 37 IN 38
AL 47 GA 39 IN 40
AL 48 GA 42 IN 42
AK 2 GA 45 IN 46
AK 5 GA 58 IN 47
AK 6 GA 65 IN 52
AK 11 GA 66 IN 53
AZ 13 GA 67 IN 55
AZ 20 GA 68 IN 60
AZ 23 GA 69 IN 70
AZ 27 GA 73 IN 80
AZ 30 GA 74 IN 81
AR 9 GA 75 IN 83
AR 10 GA 77 IN 87
AR 11 GA 78 IN 88
AR 12 GA 81 IN 89
AR 13 GA 83 IN 92
AR 15 GA 84 IN 99
AR 18 GA 86 IN 100
AR 21 GA 87 IN 108

AR 22 GA 88 IN 109
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1A 2 KY 51 MS 1

IA3 KY 52 MS 21
IAS KY 54 MS 22
IA7 KY 55 MS 23
IA9 KY 56 MS 24
1A 14 KY 57 MS 26
IA 15 KY 58 MS 28
IA 16 KY 61 MS 29
IA 23 LA 6 MS 30
IA 26 LA7 MS 31
IA 30 LA 8 MS 34
IA 31 LA 9 MS 36
1A 32 LA 12 MS 39
IA 33 LA 17 MS 40
IA 34 LA 19 MS 41
IA 36 LA 20 MS 43
IA 39 MD 7 MS 45
IA 40 MI 5 MS 48
1A 41 MI 26 MS 49
IA 50 Ml 33 MS 50
IA 51 MI 37 MO 12
IA 52 Ml 40 MO 18
IA 53 Ml 41 MO 19
IA 56 M1 43 MO 20
IA 57 Ml 44 MO 22
IA 59 MI 45 MO 23
1A 62 MN 1 MO 24
IA 67 MN 3 MO 26
IA 69 MN 4 MO 27
IA70 MN 9 MO 28
IA71 MN 10 MO 30
IA74 MN 12 MO 31
IA75 MN 18 MO 32
IAT77 MN 25 MO 33
IA 82 MN 32 MO 34
1A 92 MN 34 MO 36
IA 93 MN 35 MO 37
KS7 MN 37 MO 38
KS 13 MN 39 MO 40
KS 15 MN 48 MO 41
KS 18 MN 53 MO 42
KS 21 MN 55 MO 43
KS 22 MN 56 MO 44
KS 24 MN 57 MO 45
KS 27 MN 58 MO 46
KS 30 MN 59 MO 47
KS 31 MN 60 MO 48
KS 33 MN 61 MO 49
KS 41 MN 62 MO 50
KS 42 MN 63 MO 51
KS 47 MN 65 MO 53
KS 48 MN 66 MO 54
KS 56 MN 72 MO 55
KY 3 MN 73 MO 58
KY 18 MN 74 MO 66
KY 20 MN 75 MO 67
KY 21 MN 79 MO 68
KY 23 MN 80 MO 69
KY 26 MN 81 MO 70
KY 27 MN 82 MO 71
KY 30 MN 83 MO 72
KY 33 MN 84 MT 1

KY 34 MN 85 MT 2

KY 35 MN 87 MT 9

KY 37 MN 95 MT 10
KY 38 MN 96 MT 12
KY 40 MN 97 MT 13
KY 45 MN 101 MT 15

KY 50 MN 108 MT 17
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MT 19 ND 21 PA 20
MT 21 ND 28 PA 21
MT 24 ND 31 PA 24
MT 25 ND 32 PA 25
MT 26 ND 33 PA 28
MT 27 ND 34 SC 14
MT 30 ND 35 SC 19
MT 31 ND 38 SC21
MT 33 OH1 SC 22
MT 36 OH 24 SC 23
NE 3 OH 30 SC 26
NE 4 OH 31 SC 27
NE 51 OH 33 SC 28
NE 59 OH 39 SC 29
NE 62 OH 42 SC 30
NE 63 OH 50 SC31
NE 65 OH 55 SC 32
NE 66 OH 56 SC 33
NE 77 OH 59 SC 34
NE 78 OH 60 SC 35
NE 84 OH 65 SC 38
NE 85 OH71 SC 40
NE 97 OH 74 SC41
NE 98 OH 75 SD 3

NV 4 OH 83 SD 6

NV 15 OH 84 Sb7

NV 18 OH 85 SD 11
NJ 6 OH 86 SD 13
NM 4 OH 87 SD 16
NM 8 OH 88 SD 17
NM 9 OH 93 SD 18
NM 11 OH 94 SD 19
NM 20 OK1 SD 21
NM 21 OK 6 SD 23
NM 22 OK 12 SD 25
NM 23 OK 14 SD 26
NM 28 OK 15 SD 27
NY 19 OK 18 SD 28
NY 20 OK 19 SD 29
NY 21 OK 20 SD 30
NY 24 oK 21 SD 31
NC 10 OK 22 SD 32
NC 14 OK 23 SD 33
NC 16 OK 24 SD 35
NC 21 OK 25 SD 36
NC 23 OK 27 SD 39
NC 25 OK 28 SD 40
NC 31 OK 29 SD 41
NC 32 OK 30 SD 42
NC 33 OK 31 TN1

NC 34 OK 33 TN 9

NC 35 OK 34 TN 16
NC 36 OK 35 TN 17
NC 38 OK 37 TN 19
NC 39 OR 2 TN 20
NC 40 OR 4 TN 21
NC 43 OR 14 TN 23
NC 46 OR 18 TN 24
NC 49 OR 21 TN 25
NC 50 OR 25 TN 26
NC 51 OR 26 TN 31
NC 52 OR 39 TN 32
NC 55 OR 41 TN 34
NC 58 PA 4 TN 35
NC 59 PA 6 TN 36
NC 64 PA 12 TN 37
NC 66 PA 15 TN 38
NC 68 PA 17 TN 45

ND 8 PA 19 TN 46
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TN 48
TN 49
TN 51
TN 60
X7
TX 11
TX?21
TX 23
TX 30
TX 38
TX 40
TX 41
TX 48
TX 50
TX 52
TX 53
TX 54
TX 55
TX 56
TX 58
TX59
TX 60
TX 62
TX 63
TX 64
TX 65
TX 67
TX 69
TX 70
TX 71
TX 72
TX75
X 77
TX 78
TX 83
TX 85
TX 86
TX 87
TX 88
TX91
TX 93
TX 95
TX 96
TX97
TX 99
TX 102
TX 106
TX 108
TX 113
TX 114
TX 118
TX 122
TX 123
TX 124
TX 125
TX 135
TX 145
TX 149
uT 6
uT 8
uT 11
uT 20
VT8
VA 2
VA1l
VA 27
VA 28
VA 29
VA 30

VA 31
VA 34
VA 36
VA 37
VA 39
VA 54
VA 55
WA 8
WA 17
WA 20
WA 28
WA 32
WA 36
WA 39
WA 46
WA 47
WA 48
WI 14
WI 19
WI 21
WI 25
WI 27
WI 29
WI 32
WI 35
WI 37
WI 38
WI 40
WI 41
WI 43
WI 47
WI 49
WI 51
WI 52
WI 53
WI 54
WI 55
WI 66
WY 3
WY 5
WY 6
WY 10
WY 11
WY 12
WY 14
WY 25

List of Subjects in 7 CFR Part 1717

Administrative practice and
procedure, Electric power, Electric
power rates, Electric utilities,
Intergovernmental relations,
Investments, Loan programs-energy,
Reporting and recordkeeping
requirements, Rural areas.

For the reasons stated, subpart N of 7
CFR part 1717 is revised to read as
follows:

PART 1717—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
INSURED AND GUARANTEED
ELECTRIC LOANS

Subpart N—Investments, Loans, and
Guarantees by Electric Borrowers

Sec.
1717.650 Purpose.
1717.651 General.

1717.652 Definitions.

1717.653 Borrowers in default.

1717.654 Transactions below the 15 percent
level.

1717.655 Exclusion of certain investments,
loans, and guarantees.

1717.656 Exemption of certain borrowers
from controls.

1717.657 Investments above the 15 percent
level by certain borrowers not exempt
under §1717.656(a).

1717.658 Records, reports and audits.

1717.659 Effect of this subpart on RUS loan
contract and mortgage.

Subpart N—Investments, Loans, and
Guarantees by Electric Borrowers

Authority: 7 U.S.C. 901-950b; Pub.L. 103—
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.);
Title I, Subtitle D, Pub.L. 100-203, 101 Stat.
1330.

§1717.650 Purpose.

This subpart sets forth general
regulations for implementing and
interpreting provisions of the RUS
mortgage and loan contract regarding
investments, loans, and guarantees
made by electric borrowers, as well as
the provisions of the Rural
Electrification Act of 1936, as amended,
including section 312 (7 U.S.C. 901 et
seq.) (RE Act), permitting, in certain
circumstances, that electric borrowers
under the RE Act may, without
restriction or prior approval of the
Administrator of the Rural Utilities
Service (RUS), invest their own funds
and make loans or guarantees.

§1717.651 General.

(a) Policy. RUS electric borrowers are
encouraged to utilize their own funds to
participate in the economic
development of rural areas, provided
that such activity does not in any way
put government funds at risk or impair
a borrower’s ability to repay its
indebtedness to RUS and other lenders.
In considering whether to make loans,
investments, or guarantees, borrowers
are expected to act in accordance with
prudent business practices and in
conformity with the laws of the
jurisdictions in which they serve. RUS
assumes that borrowers will use the
latitude afforded them by section 312 of
the RE Act primarily to make needed
investments in rural community
infrastructure projects (such as water
and waste systems, garbage collection
services, etc.) and in job creation
activities (such as providing technical,
financial, and managerial assistance)
and other activities to promote business
development and economic
diversification in rural communities.
Nonetheless, RUS believes that
borrowers should continue to give
primary consideration to safety and
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liquidity in the management of their
funds.

(b) Applicability of this subpart. This
subpart applies to all distribution and
power supply borrowers regardless of
when their loan contract or mortgage
was executed.

§1717.652 Definitions.

As used in this subpart:

Borrower means any organization that
has an outstanding loan made or
guaranteed by RUS for rural
electrification.

Cash-construction fund-trustee
account means the account described in
the Uniform System of Accounts as one
to which funds are deposited for
financing the construction or purchase
of electric facilities.

Distribution borrower means a
Distribution Borrower as defined in 7
CFR 1710.2.

Electric system means all of the
borrower’s interests in all electric
production, transmission, distribution,
conservation, load management, general
plant and other related facilities,
equipment or property and in any mine,
well, pipeline, plant, structure or other
facility for the development,
production, manufacture, storage,
fabrication or processing of fossil,
nuclear, or other fuel or in any facility
or rights with respect to the supply of
water, in each case for use, in whole or
in major part, in any of the borrower’s
generating plants, including any interest
or participation of the borrower in any
such facilities or any rights to the output
or capacity thereof, together with all
lands, easements, rights-of-way, other
works, property, structures, contract
rights and other tangible and intangible
assets of the borrower in each case used
or useful in such electric system.

Equity means the Margins and
Equities of the borrower as defined in
the Uniform System of Accounts, less
regulatory created assets.

Guarantee means to undertake
collaterally to answer for the payment of
another’s debt or the performance of
another’s duty, liability, or obligation,
including, without limitation, the
obligations of subsidiaries. Some
examples of such guarantees include
guarantees of payment or collection on
a note or other debt instrument
(assuring returns on investments);
issuing performance bonds or
completion bonds; or cosigning leases or
other obligations of third parties.

Invest means to commit money in
order to earn a financial return on
assets, including, without limitation, all
investments properly recorded on the
borrower’s books and records in
investment accounts as those accounts

are used in the Uniform System of
Accounts for RUS Borrowers. Borrowers
may submit any proposed transaction to
RUS for an interpretation of whether the
action is an investment for the purposes
of this definition.

Make loans means to lend out money
for temporary use on condition of
repayment, usually with interest.

Mortgaged property means any asset
of the borrower which is pledged in the
RUS mortgage.

Natural gas distribution system means
any system of community infrastructure
that distributes natural gas and whose
services are available by design to all or
a substantial portion of the members of
the community.

Operating DSC means Operating Debt
Service Coverage (ODSC) of the
borrower’s electric system calculated as:

A+B+C
D

ODSC =

where:

All amounts are for the same year and are
based on the RUS system of accounts;

A=Depreciation and Amortization Expense of
the electric system;

B=Interest on Long-term Debt of the electric
system, except that Interest on Long-term
Debt shall be increased by %3 of the
amount, if any, by which the rentals of
Restricted Property of the electric system
exceed 2 percent of Total Margins and
Equities;

C=Patronage Capital & Operating Margins of
the electric system (distribution
borrowers) or Operating Margins of the
electric system (power supply
borrowers); and

D=Debt Service Billed (RUS + other) which
equals all interest and principal billed or
billable during the calendar year for
long-term debt of the electric system plus
Y3 of the amount, if any, by which the
rentals of Restricted Property of the
electric system exceed 2 percent of Total
Margins and Equities. Unless otherwise
indicated, all terms used in defining
ODSC and OTIER are as defined in RUS
Bulletin 1717B-2 Instructions for the
Preparation of the Financial and
Statistical Report for Electric
Distribution Borrowers, and RUS
Bulletin 1717B-3 Instructions for the
Preparation of the Operating Report for
Power Supply Borrowers and for
Distribution Borrowers with Generating
Facilities, or the successors to these
bulletins.

Operating TIER means Operating
Times Interest Earned Ratio (OTIER) of
the borrower’s electric system
calculated as:

A+B
OTIER=——

A

where:

All amounts are for the same year and are
based on the RUS system of accounts;
A=Interest on Long-term Debt of the electric
system, except that Interest on Long-term
Debt shall be increased by 1/3 of the
amount, if any, by which the rentals of
Restricted Property of the electric system
exceed 2 percent of Total Margins and
Equities; and

B=Patronage Capital & Operating Margins of
the electric system (distribution
borrowers) or Operating Margins of the
electric system (power supply
borrowers).

Own funds means money belonging to
the borrower other than funds on
deposit in the cash-construction fund-
trustee account.

Power supply borrower means a
Power Supply Borrower as defined in 7
CFR 1710.2.

Regulatory created assets means the
sum of the amounts properly recordable
in Account 182.2 Unrecovered Plant
and Regulatory Study Costs, and
Account 182.3 Other Regulatory Assets
of the Uniform System of Accounts.

RUS means the Rural Utilities
Service, an agency of the U.S.
Department of Agriculture established
pursuant to Section 232 of the Federal
Crop Insurance Reform and Department
of Agriculture Reorganization Act of
1994 (Pub. L. 103-354, 108 Stat. 3178,

7 U.S.C. 6941 et seq.) and, for purposes
of this subpart, includes its predecessor,
the Rural Electrification Administration.

RUS loan contract means the loan
contract between the borrower and RUS.

RUS mortgage means any and all
instruments creating a lien on or
security interest in the borrower’s assets
in connection with loans or guarantees
under the RE Act.

Solid waste disposal system means
any system of community infrastructure
that provides collection and/or disposal
of solid waste and whose services are
available by design to all or a substantial
portion of the members of the
community.

Subsidiary means a company which is
controlled by the borrower through
ownership of voting stock, and is further
defined in 7 CFR 1767.10.

Supplemental lender means a lender
that has provided a supplemental source
of financing that is secured by the RUS
mortgage.

Telecommunication and other
electronic communication system means
any community infrastructure that
provides telecommunication or other
electronic communication services and
whose services are available by design
to all or a substantial portion of the
members of the community.

Total assets means the total assets of
the borrower as calculated according to
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the Uniform System of Accounts, less
regulatory created assets.

Total utility plant means the sum of
the borrower’s Electric Plant Accounts
and Construction Work in Progress—
Electric Accounts, as such terms are
used in the Uniform System of
Accounts.

Uniform System of Accounts means
the system of accounts prescribed for
RUS borrowers in 7 CFR part 1767.

Water and waste disposal system
means any system of community
infrastructure that supplies water and/or
collects and treats waste water and
whose services are available by design
to all or a substantial portion of the
members of the community.

§1717.653 Borrowers in default.

Any borrower not in compliance with
all provisions of its mortgage, loan
contract, or any other agreements with
RUS must, unless the borrower’s
mortgage, loan contract, or other
agreement with RUS specifically
provides otherwise with respect to such
a borrower:

(a) Obtain prior written approval from
the Administrator to invest its own
funds or to make loans or guarantees
regardless of the aggregate amount of
such investments, loans, or guarantees;
and

(b) If requested by the Administrator,
restructure or reduce the amount of its
investments, loans, and guarantees to a
level determined by the Administrator,
in his or her sole discretion, to be in the
financial interest of the government
with respect to loan security and/or
repayment. If the borrower does not so
restructure or reduce its portfolio within
a reasonable period of time determined
by the Administrator, which shall not
exceed 12 months from the date the
borrower was notified of the required
action, then, upon written notice from
RUS, the borrower shall be in default of
its RUS loan contract and mortgage.

§1717.654 Transactions below the 15
percent level.

(a) A borrower in compliance with all
provisions of its RUS mortgage, RUS
loan contract, and any other agreements
with RUS may, without prior written
approval of the Administrator, invest its
own funds or make loans or guarantees
not in excess of 15 percent of its total
utility plant without regard to any
provision contained in any RUS
mortgage or RUS loan contract to the
effect that the borrower must obtain
prior approval from RUS, provided,
however, that the borrower may not,
without the prior written approval of
the Administrator, make such
investments, loans, and guarantees to

extend, add to, or modify its electric
system. Moreover, funds necessary to
make timely payments of principal and
interest on loans secured by the RUS
mortgage remain subject to RUS controls
on borrower investments, loans and
guarantees.

(b) RUS will not consider requests
from borrowers to exclude investments,
loans, or guarantees made below the 15
percent level. (Categorical exclusions
are set forth in §1717.655.)

§1717.655 Exclusion of certain
investments, loans, and guarantees.

(a) In calculating the amount of
investments, loans and guarantees
permitted under this subpart, there is
excluded from the computation any
investment, loan or guarantee of the
type which by the terms of the
borrower’s RUS mortgage or RUS loan
contract the borrower may make in
unlimited amounts without RUS
approval.

(b) Furthermore, the borrower may
make unlimited investments, without
prior approval of the Administrator, in:

(1) Securities or deposits issued,
guaranteed or fully insured as to
payment by the United States
Government or any agency thereof;

(2) Capital term certificates, bank
stock, or other similar securities of the
supplemental lender which have been
purchased as a condition of membership
in the supplemental lender, or as a
condition of receiving financial
assistance from such lender, as well as
any other investment made in, or loans
made to, the National Rural Utilities
Cooperative Finance Corporation, the
Saint Paul Bank for Cooperatives, and
CoBank, ACB;

(3) Patronage capital allocated from an
electric power supply cooperative of
which the borrower is a member; and

(4) Patronage capital allocated from an
electric distribution cooperative to a
power supply borrower.

(c) Without prior approval of the
Administrator, the borrower may also:

(1) Invest or lend funds derived
directly from:

(i) Grants which the borrower in not
obligated to repay, regardless of the
source or purpose of the grant; and

(ii) Loans received from or guaranteed
by any Federal, State or local
government program designed to
promote rural economic development,
provided that the borrower uses the loan
proceeds for such purpose;

(2) Make loans guaranteed by an
agency of USDA, up to the amount of
principal whose repayment, with
interest, is fully guaranteed; and

(3) (i) Make unlimited investments in
and unlimited loans to finance the

following community infrastructure that
serves primarily consumers located in
rural areas as defined in 7 CFR 1710.2,
and guarantee debt issued for the
construction or acquisition of such
infrastructure, up to an aggregate
amount of such guarantees not to exceed
20 percent of the borrower’s equity:

(A) Water and waste disposal systems;

(B) Solid waste disposal systems;

(C) Telecommunication and other
electronic communication systems; and
(D) Natural gas distribution systems.

(ii) In each of the four cases in
paragraph (c)(3)(i) of this section, if the
system is a component of a larger
organization other than the borrower
itself (e.g., if it is a component of a
subsidiary of the borrower or a
corporation independent of the
borrower), to be eligible for the
exemption the borrower must certify
annually that a majority of the gross
revenues of the larger organization
during the most recent fiscal year came
from customers of said system who were
located in a rural area.

(d) Also excluded from the
calculation of investments, loans and
guarantees made by the borrower are:

(1) Amounts properly recordable in
Account 142 Customer Accounts
Receivable, and Account 143 Other
Accounts Receivable;

(2) Any investment, loan, or guarantee
that the borrower is required to make by
an agency of USDA, for example, as a
condition of obtaining financial
assistance for itself or any other person
or organization;

(3) Investments included in an
irrevocable trust for the purpose of
funding post-retirement benefits of the
borrower’s employees;

(4) Reserves required by a reserve
bond agreement or other agreement
legally binding on the borrower, that are
dedicated to making required payments
on debt secured under the RUS
mortgage, not to exceed the amount of
reserves specifically required by such
agreements; and

(5) Investments included in an
irrevocable trust approved by RUS and
dedicated to the payment of
decommissioning costs of nuclear
facilities of the borrower.

(e) Grandfathered exclusions. All
amounts of individual investments,
loans, and guarantees excluded by RUS
as of February 16, 1995 shall remain
excluded. Such exclusions must have
been based on the RUS mortgage, RUS
loan contract, regulations, bulletins,
memoranda, or other written notice
from RUS. Profits, interest, and other
returns earned (regardless of whether or
not they are reinvested) on such
investments, loans and guarantees after
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February 16, 1995 shall be excluded
only if they are eligible for exclusion
under paragraphs (a) through (d) of this
section. Any new commitments of
money to such investments, loans and
guarantees shall likewise be excluded
only if they are eligible under
paragraphs (a) through (d) of this
section.

(f) Any investment, loan or guarantee
made by a borrower that is not excluded
under this section or under
§1717.657(d) shall be included in the
aggregate amount of investments, loans
and guarantees made by the borrower,
regardless of whether RUS has
specifically approved the investment,
loan or guarantee under § 1717.657(c),
or has approved a related transaction
(e.g., a lien accommodation).

§1717.656 Exemption of certain borrowers
from controls.

(a) Any distribution or power supply
borrower that meets all of the following
criteria is exempted from the provisions
of the RUS mortgage and loan contract
that require RUS approval of
investments, loans, and guarantees,
except investments, loans, and
guarantees made to extend, add to, or
modify the borrower’s electric system:

(1) The borrower is in compliance
with all provisions of its RUS mortgage,
RUS loan contract, and any other
agreements with RUS;

(2) The average revenue per kWh for
residential service received by the
borrower during the two most recent
calendar years does not exceed 130
percent of the average revenue per kWh
for residential service during the same
period for all residential consumers
located in the state or states served by
the borrower. This criterion applies only
to distribution borrowers and does not
apply to power supply borrowers. If a
borrower serves customers in more than
one state, the state average revenue per
kWh will be based on a weighted
average using the kWh sales by the
borrower in each state as the weight.
The calculation will be based on the two
most recent calendar years for which
both borrower and state-wide data are
available. If a borrower fails to qualify
for an exemption based solely on its
failure to meet this criterion on rate
disparity, at the borrower’s request the
Administrator may, at his or her sole
discretion, exempt the borrower if he or
she finds that the borrower’s strengths
with respect to the other criteria are
sufficient to offset any weakness due to
rate disparity;

(3) In the most recent calendar year
for which data are available, the
borrower achieved an operating TIER of
at least 1.0 and an operating DSC of at

least 1.0, in each case based on the
average of the two highest ratios
achieved in the three most recent
calendar years;

(4) The borrower’s ratio of net utility
plant to long-term debt is at least 1.1,
based on year-end data for the most
recent calendar year for which data are
available; and

(5) The borrower’s equity is equal to
at least 27 percent of its total assets,
based on year-end data for the most
recent calendar year for which data are
available.

(b) While borrowers meeting the
criteria in paragraph (a) of this section
are exempt from RUS approval of
investments, loans and guarantees, they
are nevertheless subject to the record-
keeping, reporting, and other
requirements of § 1717.658.

(c) Any borrower exempt under
paragraph (a) of this section that ceases
to meet the criteria for exemption shall,
upon written notice from RUS, no
longer be exempt and shall be subject to
the provisions of this subpart applicable
to non-exempt borrowers. A borrower
may regain its exemption if it
subsequently meets the criteria in
paragraph (a) of this section, and is so
notified in writing by RUS.

(d)(1) A borrower that loses its
exemption and is not in compliance
with all provisions of its mortgage, loan
contract, or any other agreement with
RUS may be required to restructure or
reduce its portfolio of investments,
loans and guarantees as provided in
§1717.653(b). If the borrower’s portfolio
exceeds the 15 percent level, the
borrower will be required to restructure
or reduce its portfolio to the 15 percent
level or below. For example, if the
borrower’s mortgage or loan contract has
an approval threshold, the borrower
may be required to reduce its portfolio
to that level, which in many cases is 3
percent of total utility plant.

(2) A borrower that loses its
exemption but is in compliance with all
provisions of its mortgage, loan contract,
and any other agreements with RUS will
be required, if its investments, loans and
guarantees exceed the 15 percent level,
to restructure or reduce its portfolio to
the 15 percent level, unless the
Administrator, in his or her sole
discretion, determines that such action
would not be in the financial interest of
the government with respect to loan
security and/or repayment. (Such
borrower is eligible to ask RUS to
exclude a portion of its investments
under the conditions set forth in
§1717.657(d).)

(3) If a borrower required to reduce or
restructure its portfolio does not fully
comply within a reasonable period of

time determined by the Administrator,
which shall not exceed 12 months from
the date the borrower was notified of its
loss of exemption, then, upon written
notice from RUS, the borrower shall be
in default of its RUS loan contract and/
or RUS mortgage.

(e) By no later than July 1 of each
year, RUS will provide written notice to
any borrowers whose exemption status
has changed as a result of more recent
data being available for the qualification
criteria set forth in paragraph (a) of this
section, or as a result of other reasons,
such as corrections in the available data.
An explanation of the reasons for any
changes in exemption status will also be
provided to the borrowers affected.

§1717.657 Investments above the 15
percent level by certain borrowers not
exempt under § 1717.656(a).

(a) General. (1) This section applies
only to borrowers that are in compliance
with all provisions of their mortgage,
loan contract, and any other agreements
with RUS and that do not qualify for an
exemption from RUS investment
controls under §1717.656(a).

(2) Nothing in this section shall in any
way affect the Administrator’s authority
to exercise approval rights over
investments, loans, and guarantees
made by a borrower that is not in
compliance with all provisions of its
mortgage, loan contract and any other
agreements with RUS.

(b) Distribution borrowers.
Distribution borrowers not exempt from
RUS investment controls under
§1717.656(a) may not make
investments, loans and guarantees in an
aggregate amount in excess of 15
percent of total utility plant. Above the
15 percent level, such borrowers will be
restricted to excluded investments,
loans and guarantees as defined in
§1717.655. (However, they are eligible
to ask RUS to exclude a portion of their
investments under the conditions set
forth in paragraph (d) of this section.)

(c) Power supply borrowers. (1) Power
supply borrowers not exempt from RUS
investment controls under § 1717.656(a)
may request approval to exceed the 15
percent level if all of the following
criteria are met:

(i) Satisfactory evidence has been
provided that the borrower is in
compliance with all provisions of its
RUS mortgage, RUS loan contract, and
any other agreements with RUS;

(ii) The borrower is not in financial
workout and has not had its government
debt restructured;

(iii) The borrower has equity equal to
at least 5 percent of its total assets; and

(iv) After approval of the investment,
loan or guarantee, the aggregate of the
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borrower’s investments, loans and
guarantees will not exceed 20 percent of
the borrower’s total utility plant.

(2) Borrower requests for approval to
exceed the 15 percent level will be
considered on a case by case basis. The
requests must be made in writing.

(3) In considering borrower requests,
the Administrator will take the
following factors into consideration:

(i) The repayment of all loans secured
under the RUS mortgage will continue
to be assured, and loan security must
continue to be reasonably adequate,
even if the entire investment or loan is
lost or the borrower is required to
perform for the entire amount of the
guarantee. These risks will be
considered along with all other risks
facing the borrower, whether or not
related to the investment, loan or
guarantee;

(ii) In the case of investments, the
investment must be made in an entity
separate from the borrower, such as a
subsidiary, whereby the borrower is
protected from any liabilities incurred
by the separate entity, unless the
borrower demonstrates to the
satisfaction of the Administrator that
making the investment directly rather
than through a separate entity will
present no substantial risk to the
borrower in addition to the possibility
of losing all or part of the original
investment;

(iii) The borrower must be
economically and financially sound as
indicated by its costs of operation,
competitiveness, operating TIER and
operating DSC, physical condition of the
plant, ratio of equity to total assets, ratio
of net utility plant to long-term debt,
and other factors; and

(iv) Other factors affecting the security
and repayment of government debt, as
determined by the Administrator on a
case by case basis.

(4) If the Administrator approves an
investment, loan or guarantee, such
investment, loan or guarantee will
continue to be included when
calculating the borrower’s ratio of
aggregate investments, loans and
guarantees to total utility plant.

(d) Distribution and power supply
borrowers. If the aggregate of the
investments, loans and guarantees of a
distribution or power supply borrower
exceeds 15 percent of the borrower’s
total utility plant as a result of the
cumulative profits or margins, net of
losses, earned on said transactions over
the past 10 calendar years (i.e., the sum
of all profits earned during the 10 years
on all transactions—including interest
earned on cash accounts, loans, and
similar transactions—Iless the sum of all

losses experienced on all transactions
during the 10 years) then:

(1) The borrower will not be in default
of the RUS loan contract or RUS
mortgage with respect to required
approval of investments, loans and
guarantees, provided that the borrower
had not made additional net
investments, loans or guarantees
without approval after reaching the 15
percent level; and

(2) At the request of the borrower, the
Administrator in his or her sole
discretion may decide to exclude up to
the amount of net profits or margins
earned on the borrower’s investments,
loans and guarantees during the past 10
calendar years, if the Administrator
determines that such exclusion will not
increase loan security risks. The
borrower must provide documentation
satisfactory to the Administrator as to
the current status of its investments,
loans and guarantees and the net profits
earned during the past 10 years. Any
exclusion approved by the
Administrator may or may not reduce
the level of investments, loans and
guarantees to or below the 15 percent
level. If such exclusion does not reduce
the level to or below the 15 percent
level, RUS will notify the borrower in
writing that it must reduce or
restructure its investments, loans and
guarantees to a level of not more than
15 percent of total utility plant. If the
borrower does not come within the 15
percent level within a reasonable period
of time determined by the
Administrator, which shall not exceed
12 months from the date the borrower
was notified of the required action,
then, upon written notice from RUS, the
borrower shall be in default of its RUS
loan contract and mortgage.

§1717.658 Records, reports and audits.

(a) Every borrower shall maintain
accurate records concerning all
investments, loans and guarantees made
by it. Such records shall be kept in a
manner that will enable RUS to readily
determine:

(1) The nature and source of all
income, expenses and losses generated
from the borrower’s loans, guarantees
and investments;

(2) The location, identity and lien
priority of any loan collateral resulting
from activities permitted by this
subpart; and

(3) The effects, if any, which such
activities may have on the feasibility of
loans made, guaranteed or lien
accommodated by RUS.

(b) In determining the aggregate
amount of investments, loans and
guarantees made by a borrower, the
borrower shall use the recorded value of

each investment, loan or guarantee as
reflected on its books and records for
the next preceding end-of-month, except
for the end-of-year report which shall be
based on December 31 information.
Every borrower shall also report
annually to RUS, in the manner and on
the form specified by the Administrator,
the current status of each investment,
outstanding loan and outstanding
guarantee which it has made pursuant
to this subpart.

(c) The records of borrowers shall be
subject to the auditing procedures
prescribed in part 1773 of this chapter.
RUS reserves the right to review the
financial records of any subsidiaries of
the borrower to determine if the
borrower is in compliance with this
subpart, and to ascertain if the debts,
guarantees (as defined in this subpart),
or other obligations of the subsidiaries
could adversely affect the ability of the
borrower to repay its debts to the
Government.

(d) RUS will monitor borrower
compliance with this subpart based
primarily on the annual financial and
statistical report submitted by the
borrower to RUS and the annual
auditor’s report on the borrower’s
operations. However, RUS may inspect
the borrower’s records at any time
during the year to determine borrower
compliance. If a borrower’s most recent
annual financial and statistical report
shows the aggregate of the borrower’s
investments, loans and guarantees to be
below the 15 percent level, that in no
way relieves the borrower of its
obligation to comply with its RUS
mortgage, RUS loan contract, and this
subpart with respect to Administrator
approval of any additional investment,
loan or guarantee that would cause the
aggregate to exceed the 15 percent level.

§1717.659 Effect of this subpart on RUS
loan contract and mortgage.

(a) Nothing in this subpart shall affect
any provision, covenant, or requirement
in the RUS mortgage, RUS loan contract,
or any other agreement between a
borrower and RUS with respect to any
matter other than the prior approval by
RUS of investments, loans, and
guarantees by the borrower, such
matters including, without limitation,
extensions, additions, and modifications
of the borrower’s electric system. Also,
nothing in this subpart shall affect any
rights which supplemental lenders have
under the RUS mortgage, or under their
loan contracts or other agreements with
their borrowers, to limit investments,
loans and guarantees by their borrowers
to levels below 15 percent of total utility
plant.
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(b) RUS will require that any electric
loan made or guaranteed by RUS after
October 23, 1995 shall be subject to a
provision in the loan contract or
mortgage restricting investments, loans
and guarantees by the borrower
substantially as follows: The borrower
shall not make any loan or advance to,
or make any investment in, or purchase
or make any commitment to purchase
any stock, bonds, notes or other
securities of, or guaranty, assume or
otherwise become obligated or liable
with respect to the obligations of, any
other person, firm or corporation, except
as permitted by the RE Act and RUS
regulations.

(c) RUS reserves the right to change
the provisions of the RUS mortgage and
loan contract relating to RUS approval
of investments, loans and guarantees
made by the borrower, on a case-by-case
basis, in connection with providing
additional financial assistance to a
borrower after October 23, 1995.

Dated: September 15, 1995.
Jill Long Thompson,

Under Secretary, Rural Economic and
Community Development.

[FR Doc. 95-23380 Filed 9-20-95; 8:45 am]
BILLING CODE 3410-15-P

Animal and Plant Health Inspection
Service

9 CFR Part 77

[Docket No. 93-058-2]

Tuberculosis in Cattle and Bison; State
Designation

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the tuberculosis
regulations concerning the interstate
movement of cattle and bison by raising
the designation of Kansas from a
modified accredited State to an
accredited-free State. We have
determined that Kansas meets the
criteria for designation as an accredited-
free State.

EFFECTIVE DATE: October 23, 1995.

FOR FURTHER INFORMATION CONTACT: Dr.
Mitchell A. Essey, Senior Staff
Veterinarian, Cattle Diseases and
Surveillance, VS, APHIS, 4700 River
Road Unit 36, Riverdale, MD 20737—
1231, (301) 734-7727.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in the Federal Register on
June 27, 1995 (60 FR 33100-33101,
Docket No. 93-058-1), we amended the
tuberculosis regulations in 9 CFR part
77 by removing Kansas from the list of
modified accredited States in § 77.1 and
adding it to the list of accredited-free
States in that section.

Comments on the interim rule were
required to be received on or before
August 28, 1995. We did not receive any
comments. The facts presented in the
interim rule still provide a basis for the
rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12778, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle,
Reporting and recordkeeping
requirements, Transportation,
Tuberculosis.

PART 77—TUBERCULOSIS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR 77.1 and that
was published at 60 FR 33100-33101 on
June 27, 1995.

Authority: 21 U.S.C. 111, 114, 114a, 115-
117, 120, 121, 134b, 134f; 7 CFR 2.17, 2.51,
and 371.2(d).

Done in Washington, DC, this 15th day of
September 1995.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-23478 Filed 9-20-95; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-CE—20-AD; Amendment 39—
9379; AD 95-19-18]

Airworthiness Directives; Twin
Commander Aircraft Corporation 680,
681, 690, and 695 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Twin Commander
Aircraft Corporation (Twin Commander)
680, 681, 690, and 695 series airplanes.
This action requires installing a placard
warning the pilot to observe turbulent
air penetration speeds. Two accidents
involving Model 690 airplanes where
the affected airplanes encountered
turbulence while descending at high
speeds prompted this action. The
actions specified by this AD are
intended to prevent structural damage
to the airplane caused by excessive
turbulence, which could result in loss of
control of the airplane.

EFFECTIVE DATE: October 25, 1995.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Twin Commander Aircraft
Corporation, 19010 59th Drive, N.E.,
Arlington, Washington 98223. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket 95-CE—20-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
David D. Swartz, Aerospace Engineer,
FAA, Northwest Mountain Region, 1601
Lind Avenue S.W., Renton, Washington
98055-4056; telephone (206) 227-2624;
facsimile (206) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
Twin Commander 680, 681, 690, and
695 series airplanes was published in
the Federal Register on April 11, 1995
(60 FR 18374). The action proposed to
require incorporating a placard and
Airplane Flight Manual/Pilot’s
Operating Handbook (AFM/POH)
revisions that warn the airplane
operator of the importance of observing
the Turbulent Air Penetration and
Maneuvering speeds. The following Kits
include the placard and AFM/POH
revisions:

. Model af-
Kit No fected

SB220-1 ..., 680T.
SB220-2 ..... 680V.
SB220-3 ..... 680W.
SB220—4 ..... 681.
SB220-5 ..... 690.
SB220-6 ..... 690A.
SB220-7 ..... 690B.
SB220-8 ..... 690C.
SB220-9 ..... 690D.
SB220-10 695.
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: Model af-
Kit No. fected
SB220-11 .... ... | 695A.
SB220-12 ....ovvviiiiiiiiiiiiiiiiiiiinns 695B.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

The FAA estimates that 566 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
1 workhour per airplane to accomplish
the required action, and that the average
labor rate is approximately $60 an hour.
Parts cost approximately $38 per
airplane. Based on these figures, the
total cost impact of this AD on U.S.
operators is estimated to be $55,468.
This figure is based on the assumption
that no affected airplane owner/operator
has incorporated the placard and AFM/
POH revisions included with the
applicable SB220 kit. Twin Commander
has informed the FAA that no kits have
been distributed to the owners/operators
of the affected airplanes.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the

Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

95-19-18 Twin Commander Aircraft
Corporation: Amendment 39-9379;
Docket No. 95—-CE-20-AD.

Applicability: The following airplane
models and serial numbers, certificated in
any category.

Models Serial No.

1473 through 1720.

1721 through 1850.

6001 through 6072.

11001 through 11079.
11100 through 11344.
11350 through 11566.
11600 through 11735.
15001 through 15042.
95000 through 95084.
96000 through 96100.
96201 through 96208.

Note 1: This AD applies to each airplane
identified in the preceding applicability
revision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 50
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent structural damage to the
airplane caused by excessive turbulence,
which could result in loss of the airplane,
accomplish the following:

(a) Install the placard (to the
windshield centerpost) and incorporate

the airplane flight manual/pilot
operating handbook (AFM/POH)
revisions that are included with the Kits
presented below. The placard and AFM/
POH revisions provide warnings to the
airplane operator of the importance of
observing the Turbulent Air Penetration
and Maneuvering speeds:

. Model af-
Kit No. fected

SB220-1 ..., 680T.
SB220-2 ..... 680V.
SB220-3 ..... 680W.
SB220—4 ..... 681.

SB220-5 ..... 690.

SB220-6 ..... 690A.
SB220-7 ..... 690B.
SB220-8 ......ovveriiniininiiaans 690C.
SB220-9 ..., 690D.
SB220-10 ... ... | 695.

SB220-11 ...eiieeeiiieeeeeeee, 695A.
SB220-12 ..o, 695B.

Note 2: Twin Commander Service Bulletin
No. 220, dated February 1, 1995, relates to
the subject of this AD, and references the
SB220 service kits specified above.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Northwest
Mountain Region, 1601 Lind Avenue S.W.,
Renton, Washington 98055—-4056. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) All persons affected by this directive
may obtain copies of the kits referenced
above that include the placard and the AFM
revisions upon request to the Twin
Commander Aircraft Corporation, 19010 59th
Drive, NE., Arlington, Washington 98223; or
may examine this document at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(e) This amendment (39-9379) becomes
effective on October 25, 1995.

Issued in Kansas City, Missouri, on
September 13, 1995.

Gerald W. Pierce,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-23355 Filed 9-20-95; 8:45 am]
BILLING CODE 4910-13-U
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14 CFR Part 71
[Airspace Docket No. 95-AWA-3]
Establishment of Class C Airspace and

Revocation of Class D Airspace, Cyril
E. King Airport, VI

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes a Class
C airspace area and revokes the Class D
airspace area at the Cyril E. King
Airport, Charlotte Amalie St. Thomas,
VI. Cyril E. King Airport is a public-use
facility with a Level Il control tower
served by Limited Radar Approach
Control. The establishment of this Class
C airspace area requires pilots to
maintain two-way radio
communications with the air traffic
control (ATC) while in Class C airspace.
Implementation of the Class C airspace,
at this location, promotes the efficient
control of air traffic and reduces the risk
of midair collision in the terminal area.

EFFECTIVE DATE: 0901 UTC, November 9,
1995.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP—
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION:
History

On April 22, 1982, the National
Airspace Review (NAR) plan was
published in the Federal Register (47
FR 17448). The plan encompassed a
review of airspace use and procedural
aspects of the ATC system. Among the
main objectives of the NAR was the
improvement of the ATC system by
increasing efficiency and reducing
complexity. In its review of terminal
airspace, NAR Task Group 1-2
concluded that Terminal Radar Service
Areas (TRSA’s) should be replaced.
Four types of airspace configurations
were considered as replacement
candidates, of which Model B, since
redesignated Airport Radar Service Area
(ARSA), was recommended by a
consensus of the task group.

The FAA published NAR
Recommendation 1-2.2.1, “‘Replace
Terminal Radar Service Areas with
Model B Airspace and Service” in
Notice 83-9 (July 28, 1983; 48 FR
34286) proposing the establishment of
ARSA's at the Robert Mueller Municipal

Airport, Austin, TX, and the Port of
Columbus International Airport,
Columbus, OH. ARSA’s were designated
at these airports on a temporary basis by
SFAR No. 45 (October 28, 1983; 48 FR
50038) to provide an operational
confirmation of the ARSA concept for
potential application on a national
basis.

Following a confirmation period of
more than a year, the FAA adopted the
NAR recommendation and, on February
27,1985, issued a final rule (50 FR
9252; March 6, 1985) defining ARSA
airspace and establishing air traffic rules
for operation within such an area.

Concurrently, by separate rulemaking
action, ARSA’s were permanently
established at the Austin, TX,
Columbus, OH, and the Baltimore/
Washington International Airports (50
FR 9250; March 6, 1985). The FAA
stated that future notices would propose
ARSA's for other airports at which
TRSA procedures were in effect.

Additionally, the NAR Task Group
recommended that the FAA develop
quantitative criteria for proposing to
establish ARSA'’s at locations other than
those which were included in the TRSA
replacement program. The task group
recommended that these criteria
include, among other things, traffic mix,
flow and density, airport configuration,
geographical features, collision risk
assessment, and ATC capabilities to
provide service to users. These criteria
have been developed and are being
published via the FAA directives
system.

The FAA has established ARSA’s at
121 locations under a paced
implementation plan to replace TRSA'’s
with ARSA’s. This is one of a series of
notices to implement ARSA’s at
locations with TRSA's or locations
without TRSA'’s that warrant
implementation of an ARSA. Airspace
Reclassification, effective September 16,
1993, reclassified ARSA’s as Class C
airspace areas. This change in
terminology is reflected in the
remainder of this rule.

This amendment establishes a Class C
airspace area at a location which was
not identified as a candidate for Class C
in the preamble to Amendment No. 71—
10 (50 FR 9252). Other candidate
locations will be proposed in future
notices published in the Federal
Register.

The Cyril E. King Airport is a public-
use airport with an operating Level Il
control tower served by Limited Radar
Approach Control. Passenger
enplanements reported at Cyril E. King
Airport were 640,642, 583,817, and
602,373, respectively, for calendar years
1993, 1992, and 1991. This volume of

passenger enplanements and aircraft
operations meets the FAA criteria for
establishing Class C airspace to enhance
safety.

On June 27, 1995, the FAA proposed
to designate a Class C airspace area at
the Cyril E. King Airport, Charlotte
Amalie St. Thomas, VI (60 FR 33152).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting comments on
the proposal to the FAA. No comments
were received.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes a Class C airspace
area and revokes the Class D airspace
area at the Cyril E. King Airport,
Charlotte Amalie St. Thomas, VI. Cyril
E. King Airport is a public airport with
a Level Il operating control tower served
by Limited Radar Approach Control. In
addition, this action removes the
existing Class D airspace area at Cyril E.
King Airport, Charlotte Amalie St.
Thomas, VI. The establishment of this
Class C airspace area will require pilots
to establish two-way radio
communications with the ATC facility
providing air traffic services prior to
entering the airspace and thereafter
maintain those communications while
within the Class C airspace area.
Implementation of the Class C airspace
area will promote the efficient control of
air traffic and reduce the risk of midair
collision in the terminal area. The Class
D airspace area is being revoked because
Class C airspace is more restrictive (i.e.,
carries higher operational requirements)
than Class D airspace. Therefore, the
FAA is revoking the Cyril E. King
Airport, Charlotte Amalie St. Thomas,
VI, Class D airspace area.

This action supports a goal of airspace
reclassification to simplify the airspace
by eliminating overlapping airspace
designations. The coordinates in this
document are based on North American
Datum 83. Except for editorial changes
and minor changes to the coordinates
from ““lat. 18°20'19"'N., long.
64°58'11"W.” to “lat. 18°20'14"N., long.
64°58'24"W,” this amendment is the
same as that proposed in the notice.
Class C and Class D airspace
designations are published in
paragraphs 4000 and 5000, respectively,
of FAA Order 7400.9C dated August 17,
1995, and effective September 16, 1995,
which is incorporated by reference in 14
CFR 71.1. The Class C airspace area
listed in this document will be
published subsequently in the Order
and the Class D airspace area listed in
this document will be removed
subsequently from the Order.
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Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 requires agencies to analyze the
economic effect of regulatory changes
on small entities. Third, the Office of
Management and Budget directs
agencies to assess the effect of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this final rule
(1) Will generate benefits that justify its
costs and is not ““a significant regulatory
action” as defined in the Executive
Order; (2) is not significant as defined
in Department of Transportation’s
Regulatory Policies and Procedures; (3)
will not have a significant impact on a
substantial number of small entities;
and (4) will not constitute a barrier to
international trade. These analyses,
available in the docket, are summarized
below.

Costs

The establishment of the St. Thomas
Class C airspace area will impose a one-
time FAA administrative cost of $600.
For the aviation community (namely,
aircraft operators and fixed based
operators), this final rule will impose
little, if any, operating or equipment
cost. The potential costs are presented
below.

The FAA does not expect to incur any
additional costs for ATC staffing,
training, or facility equipment. The FAA
is confident that it can handle any
additional traffic that will participate in
radar services through more efficient
use of personnel at the current staffing
level.

The FAA holds an informal public
meeting at each proposed Class C
airspace area location. These meetings
provide pilots with the best opportunity
to learn both how a Class C airspace
area works and how it will affect their
local operations. The expenses
associated with these public meetings
are incurred regardless of whether a
Class C airspace area is ultimately
established. Thus, they are more
appropriately considered routine FAA
costs. When this Class C airspace area
becomes effective, any subsequent
public information costs will be strictly
attributed to the final rule. For instance,
the FAA will distribute a Letter To
Airmen to all pilots residing within 50
miles of the Class C airspace area site
that will explain the operation and

airspace configuration of the Class C
airspace area. The Letter to Airmen cost
will be approximately $600. This one-
time negligible cost will be incurred
upon the initial establishment of this
Class C airspace area.

The FAA anticipates that some pilots
who currently transit the terminal area
without establishing radio
communications may choose to navigate
around the airspace. However, the FAA
contends that these operators can
navigate around, over, or under the
airspace without significantly deviating
from their regular flight paths.

The FAA recognizes that delays might
develop at St. Thomas following the
initial establishment of the Class C
airspace area. The additional traffic that
ATC will be handling due to the
mandatory pilot participation
requirement may result in minor delays
to aircraft operations. However, those
delays that do occur are typically
transitional in nature. The FAA
contends that any potential delays will
eventually be more than offset by the
increased flexibility afforded controllers
in handling traffic as a result of Class C
separation standards. This has been the
experience at other Class C airspace
areas.

The FAA assumes that aircraft
operating in the vicinity of St. Thomas
already have two-way radio
communications capability and,
therefore, will not incur any additional
costs.

Once this Class C airspace area goes
into place, aircraft operators will be
subject to the Mode C Rule. That rule
requires all aircraft to be equipped with
an operable transponder with Mode C
capability when operating in and above
a Class C airspace area (up to 10,000 feet
MSL). Some aircraft operators may have
to acquire (or upgrade to) a Mode C
transponder as a result of the
establishment of the Class C airspace
area. However, the cost of acquiring a
Mode C transponder for all aircraft in
the U.S. was previously accounted for as
a cost of the Mode C Rule.

The FAA has also adopted regulations
requiring certain aircraft operators to
install Traffic Collision Avoidance
System (TCAS), which allows pilots to
determine the position of other aircraft
from the signal emitted by Mode C
transponders. TCAS issues conflict
resolution advisories as to what evasive
actions are most appropriate for
avoiding potential midair collisions.
The TCAS Rule will not contribute to
the potential costs associated with
establishing the Class C airspace area,
but it will contribute to the potential
safety benefits. The benefits of

establishing the St. Thomas Class C
airspace area are discussed below.

Benefits

The primary benefit of establishing
the St. Thomas Class C airspace area
will be enhanced aviation safety for the
increasing number of passengers
transiting through airspace. The volume
of passenger enplanements at St.
Thomas has risen dramatically.
Enplanements in 1995 are projected to
be 648,000, up from 491,000 in 1990; by
2000, enplanements are projected to be
810,000. This high volume of passenger
enplanements has made St. Thomas
eligible to become a Class C airspace
area.

To study the effect that Class C
airspace areas have on reducing the risk
of midair collisions, the FAA looked at
the occurrences of near-midair
collisions (NMAC). In a study of NMAC
data, the FAA's Office of Aviation
Safety found that approximately 15
percent of reported NMACs occur in
airspace similar to that at St. Thomas.
This study found that about half of all
NMACSs occur in the 1,000 to 5,000 feet
altitude range, which is closely
comparable to the altitudes where
aircraft operate around airports that
qualify for Class C airspace areas. This
study also found that over 85 percent of
NMACs occur in visual flight rules
(VFR) conditions when visibility is five
miles or greater. Finally, the study
found that the largest number of NMAC
reports are associated with instrument
flight rules (IFR) operators under radar
control conflicting with VFR traffic
during VFR flight conditions below
12,500 feet. The mandatory
participation requirements of the Class
C airspace area and the radar services
provided by ATC to VFR as well as IFR
pilots will help alleviate such conflicts.

A NAR Task Group study conducted
by Engineering & Economics Research,
Inc. reviewed NMAC data for Austin
and Columbus during the 1978 to 1984
period. This study found that the
presence of Class C airspace reduced the
probability of NMAC occurrence by 38
percent at Austin and 33 percent at
Columbus. Another FAA study
estimated that the potential for NMACs
could be reduced by about 44 percent.
Since near midair and actual midair
collisions result from similar causal
factors, a reduction in the risk of
NMACs suggests a reduction in the risk
of actual midair collisions.

Ordinarily, the benefit of a reduction
in the risk of midair collisions from
establishing a Class C airspace area will
be attributed entirely to establishing the
Class C airspace area. However, an
indeterminate amount of the benefits
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have to be credited to the interaction of
the Class C airspace area program with
the Mode C Rule, which in turn
interacts with the TCAS Rule. The
benefits of establishing a Class C
airspace area, as well as other
designated airspace actions that require
Mode C transponders, cannot be
separated from the benefits of the Mode
C and TCAS Rules. These airspace
actions will share potential benefits
totaling $4.4 billion.

Comparison of Costs and Benefits

The rule to establish a Class C
airspace area at St. Thomas, VI, will
impose a negligible cost of $600 on the
agency. When this cost estimate of $600
is added to the total cost of establishing
the other Mode-C-dependent airspace
classes and the Mode C Rule and TCAS
Rule, the costs will still be less than
their total potential safety benefits. The
rule will also generate some benefits in
the form of enhanced operational
efficiency while imposing little, if any,
additional operating costs on pilots who
choose to remain clear of the airspace.
Thus, the FAA believes that the rule
will be cost-beneficial.

International Trade Impact Assessment

The rule will only affect U.S. terminal
airspace operating procedures at and in
the vicinity of St. Thomas, VI. The rule
will not impose a competitive trade
disadvantage on foreign firms in the sale
of either foreign aviation products or
services in the United States. In
addition, domestic firms will not incur
a competitive trade disadvantage in
either the sale of United States aviation
products or services in foreign
countries. Since all operators will be
affected, the final rule will not give a
competitive trade advantage or
disadvantage to U.S. or foreign air
carriers, fixed-base operators, or airports
in the vicinity of St. Thomas.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily and disproportionately
burdened by government regulations.
Small entities are independently owned
and operated small businesses and
small not-for-profit organizations. The
RFA requires agencies to review rules
that may have “‘a significant economic

impact on a substantial number of small
entities.”

Under FAA Order 2100.14A entitled
Regulatory Flexibility Criteria and
Guidance, a significant economic
impact means annualized net
compliance cost to an entity, which
when adjusted for inflation, is greater
than or equal to the threshold cost level
for that entity. A substantial number of
small entities means a number that is
eleven or more and is more than one-
third the number of the small entities
subject to a proposed or existing rule.

For the purpose of this evaluation, the
small entities that will be potentially
affected by the final rule are fixed-base
operators, flight schools, banner towing,
seaplane shuttle bases, and other small
aviation businesses located at and
around St. Thomas. By using cutouts,
special procedures, and Letters of
Agreement between ATC and the
affected parties, the FAA will make any
practicable effort to eliminate the
adverse affects on the operations of
small entities in the vicinity of St.
Thomas. The FAA has utilized such
arrangements extensively in
implementing other Class C airspace
areas in the past. In addition, any delay
problems that may initially develop
following implementation will be
transitory. This has been the experience
at other Class C airspace areas. Thus, the
final rule will not result in a significant
economic impact on a substantial
number of small entities.

Federalism Implications

The regulations adopted herein will
not have direct effects on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule will not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Conclusion

For the reasons discussed above, the
FAA has determined that this rule (1) is
not a ‘““significant regulatory action”
under Executive Order 12866; and (2) is
not a ‘‘significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). It is also
certified that this rule does not require

preparation of a Regulatory Flexibility
Analysis under the RFA.

List of Subjects 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 4000—Subpart C-Class C Airspace

* * * * *

ASO VI C Charlotte Amalie St. Thomas, VI
[New]
Cyril E. King Airport

(lat. 18°20'14"N., long. 64°58'24""W.)

That airspace extending upward from the
surface to and including 4,000 feet MSL
within a 5-mile radius of the Cyril E. King
Airport; and that airspace extending upward
from 1,900 feet to and including 4,000 feet
MSL within a 10-mile radius of the airport
from the 075° bearing from the airport
clockwise to the 020° bearing from the
airport. This Class C airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 5000—Subpart D-Class D
Airspace
* * * * *

ASO VI D Charlotte Amalie Cyril E. King
Airport, St. Thomas, VI [Removed]

* * * * *

Issued in Washington, DC, on September 6,
1995.
Harold W. Becker,
Manager, Airspace—Rules and Aeronautical
Information Division.

BILLING CODE: 4910-13-P
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ST. THOMAS
CLASS C AIRSPACE AREA

(N‘o't to be used for navigation) |

| Prepared by the
FEDERAL AVIATION ADMINISTRATION
‘ Publications Branch
ATP-210

[FR Doc. 95-23459 Filed 9-20-95; 8:45 am]
BILLING CODE 4910-13-C
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14 CFR Part 71
[Airspace Docket No. 94-AS0-21]

Modification Jet Routes; Florida

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment modifies
several existing jet routes in the Miami,
FL, area. This action is necessary
because of the decommissioning of the
Miami, FL, Very High Frequency
Omnidirectional Range and Tactical Air
Navigation (VORTAC) and the
commissioning of the Dolphin, FL,
VORTAC.

EFFECTIVE DATE: 0901 UTC, November 9,
1995.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION:
History

On May 11, 1995, the FAA proposed
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to modify
several existing jet routes in the Miami,
FL, area (60 FR 25175). Interested
parties were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the FAA. No comments
objecting to the proposal were received.
Except for editorial changes, this
amendment is the same as that proposed
in the notice. Jet routes are published in
paragraph 2004 of FAA Order 7400.9C
dated August 17, 1995, and effective
September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The jet routes listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations modifies
existing jet routes in the Miami, FL,
area. This action is necessary because of
the decommissioning of the Miami, FL,
VORTAC and the commissioning of the
new Dolphin, FL, VORTAC.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a

“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Because these amendments involve,
in part, the designation of navigable
airspace outside the United States, the
Administrator has consulted with the
Secretary of State and the Secretary of
Defense in accordance with the
provisions of Executive Order 10854.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71, as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 2004—Jet Routes

* * * * *

J-43 (Revised)

From Dolphin, FL; LaBelle, FL; St.
Petersburg, FL; Tallahassee, FL; Atlanta, GA,
Volunteer, TN; Falmouth, KY; Rosewood,
OH; Carleton, MI; to Sault Ste. Marie, Ml.

* * * * *

J-53 (Revised)

From Dolphin, FL; INT Dolphin 354° and
Pahokee, FL, 157° radials; Pahokee; INT
Pahokee 342° and Orlando, FL, 162° radials;
Orlando; Craig, FL; INT Craig 347° and
Colliers, SC, 174° radials; Colliers;
Spartanburg, SC; Pulaski, VA; INT of Pulaski
015° and Ellwood City, PA, 177° radials; to
Ellwood City.

* * * * *

J-55 (Revised)

From Dolphin, FL; INT Dolphin 331° and
Gainesville, FL, 157°, radials; INT Gainesville
157° and Craig, FL, 192°, radials; Craig; INT
Craig 004° and Savannah, GA, 197° radials;
Savannah; Charleston, SC; Florence, SC; INT
Florence 003° and Raleigh-Durham, NC, 224°
radials; Raleigh-Durham; INT Raleigh-
Durham 035° and Hopewell, VA, 234°
radials; Hopewell; to INT Hopewell 030° and
Nottingham, MD, 174° radials. From Sea Isle,
NJ; INT Sea Isle 050° and Hampton, NY, 223°
radials; Hampton; Providence, RI; Boston,
MA; Kennebunk, ME; Presque Isle, ME; to
Mont Joli, PQ, Canada, excluding the portion
within Canada.

* * * * *

J-58 (Revised)

From Oakland, CA, via Manteca, CA;
Coaldale, NV; Wilson Creek, NV; Milford,
UT; Farmington, NM; Las Vegas, NM;
Amarillo, TX; Wichita Falls, TX; Dallas-Fort
Worth, TX; Alexandria, LA; Harvey, LA; INT
of Grand Isle, LA, 105° and Crestview, FL,
201° radials; INT of Grand Isle 105° and
Sarasota, FL, 286° radials; Sarasota; Lee
County, FL; to the INT Lee County 120° and
Dolphin, FL, 293° radials; Dolphin.

* * * * *

J-73 (Revised)

From Dolphin, FL; LaBelle, FL; Lakeland,
FL; Tallahassee, FL; La Grange, GA,;
Nashville, TN; Pocket City, IN; to
Northbrook, IL.

* * * * *

J-75 (Revised)

From Dolphin, FL; INT Dolphin 293° and
Lee County, FL, 120° radials; Lee County;
INT Lee County 340° and Taylor, FL, 176°
radials; Taylor; INT Taylor 019° and
Columbia, SC, 203° radials; Columbia;
Greensboro, NC; Gordonsville, VA; INT
Gordonsville 040° and Modena, PA, 231°
radials; Modena; Solberg, NJ; Carmel, NY;
INT Carmel 045° and Boston, MA, 252°
radials; to Boston.

* * * * *

J-79 (Revised)

From Key West, FL; INT Key West 038°
and Dolphin, FL, 244° radials; Dolphin; Palm
Beach, FL; Vero Beach, FL; Ormond Beach,
FL; INT Ormond Beach 356° and Savannah,
GA, 184° radials; INT Savannah 184° and
Charleston, SC, 212° radials; Charleston; Tar
River, NC; Franklin, VA; Salisbury, MD; INT
Salisbury 018° and Kennedy, NY, 218°
radials; Kennedy; INT Kennedy 080° and
Nantucket, MA, 254° radials; INT Nantucket
254° and Marconi, MA, 205° radials;
Marconi; INT Marconi 006° and Bangor, ME,
206° radials; Bangor.

* * * * *

J-81 (Revised)

From Dolphin, FL; INT Dolphin 354° and
Pahokee, FL, 157° radials; Pahokee; INT
Pahokee 342° and Orlando, FL, 162° radials;
Orlando; Cecil; INT Cecil 007° and Craig, FL,
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347¢ radials; INT Craig 347° and Colliers, SC,
174°, radials; Colliers.
* * * * *

J-85 (Revised)

From Dolphin, FL; INT Dolphin 331° and
Gainesville, FL, 157° radials; Gainesville;
Taylor, FL; Alma, GA, Colliers, SC;
Spartanburg, SC; Charleston, WV; INT of the
Charleston 357° and the DRYER, OH, 172°
radials; DRYER. The portion within Canada
is excluded.

J-86 (Revised)

From Boulder City, NV, via Peach Springs,
AZ; Winslow, AZ; El Paso, TX; Fort Stockton,
TX; Junction, TX; Austin, TX; Humble, TX;
Leeville, LA; INT of Leeville 104° and
Sarasota, FL, 286° radials; Sarasota; INT of
Sarasota 103° and La Belle, FL, 313° radials;
La Belle; Dolphin, FL.

* * * * *

Issued in Washington, DC, on September

12, 1995.

Reginald C. Matthews,

Acting Manager, Airspace—Rules and
Aeronautical Information Division.

[FR Doc. 95-23428 Filed 9-20-95; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 73

[Airspace Docket No. 95-AS0-12]
Amendment of Restricted Area R—
3004, Fort Gordon, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action lowers the upper
limit of Restricted Area R—-3004, Fort
Gordon, GA, from 17,000 feet mean sea
level (MSL) to 16,000 feet MSL. The
using agency has determined that there
is no longer a requirement for restricted
airspace above 16,000 feet MSL at this
location.

EFFECTIVE DATE: 0901 UTC, November 9,
1995.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Military Operations Program
Office (ATM-420), Office of Air Traffic
System Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-9361.

SUPPLEMENTARY INFORMATION:
The Rule

This amendment to part 73 of the
Federal Aviation Regulations reduces
the size of Restricted Area R—3004 at
Fort Gordon, GA, by lowering the upper
limit of the restricted area from 17,000
feet above MSL to 16,000 feet MSL.
Based on a review of area utilization
and projected requirements, the using
agency determined that there is no

longer a need for restricted airspace
above 16,000 feet MSL in R—3004. This
action will not change the current
lateral boundaries, time of designation,
or activities conducted in R—-3004. | find
that notice and public procedure under
5 U.S.C. 553(b) are unnecessary because
this action is a minor amendment in
which the public would not be
particularly interested. Section 73.30 of
part 73 of the Federal Aviation
Regulations was republished in FAA
Order 7400.8C dated June 29, 1995.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This action amends the internal
subdivision of existing restricted
airspace and does not affect the lateral
boundaries, times of use, or activities
conducted within the restricted
airspace. As a result, there are no
changes to air traffic control procedures
or routes. Therefore, this action is not
subject to environmental assessments
and procedures under FAA Order
1050.1D, “‘Policies and Procedures for
Considering Environmental Impacts,”
and the National Environmental Policy
Act.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§73.30 [Amended]
2. R-3004 Fort Gordon, GA
[Amended].

By removing the current “Designated
altitudes. Surface to 17,000 feet MSL"”’
and substituting the following:

“Designated altitudes. Surface to
16,000 feet MSL.”

Issued in Washington, DC, on September 8,
1995.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 95-23430 Filed 9-20-95; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 73
[Airspace Docket No. 95-AS0O-6]
Amendment of Restricted Areas

R-3702A and R-3702B, Fort Campbell,
KY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action changes the
altitude that defines the internal vertical
subdivision between Restricted Areas
R-3702A and R—-3702B, Fort Campbell,
KY, in order to efficiently utilize the
airspace.

Restricted Area R—3702C is not
affected by this action.
EFFECTIVE DATE: 0901 UTC, November 9,
1995.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Military Operations Program
Office (ATM-420), Office of Air Traffic
System Management, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone: (202) 267-9361.

SUPPLEMENTARY INFORMATION:
The Rule

This amendment to part 73 of the
Federal Aviation Regulations changes
the designated altitudes that divide
Restricted Areas R—3702A and R-3702B,
Fort Campbell, KY. Currently, R—3702A
extends from the surface to 16,000 feet
above mean sea level (MSL). R—-3702B
overlies R—-3702A and extends from
16,000 feet MSL to Flight Level 220 (FL
220). The using agency frequently
conducts activities within R—3702A that
require restricted airspace only up to
6,000 feet MSL. However, due to the
current configuration of the areas,
airspace is actually restricted up to
16,000 feet MSL whenever R—3702A is
activated. This amendment lowers the
dividing line between R—3702A and R—
3702B from 16,000 feet MSL to 6,000
feet MSL. This change enables the using
agency to accomplish its mission while
improving the capability to activate only
the minimum amount of restricted
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airspace necessary for that mission.
There is no change to the lateral
boundaries, times of use, or activities
conducted in R—-3702A and R—3702B.
R-3702C, which overlies R-3702B, is
unaffected by this amendment. This
amendment affects only the internal
subdivision of existing restricted areas
and enhances efficient airspace
utilization. Therefore, | find that notice
and public procedure under 5 U.S.C.
553(b) are unnecessary because this
action is a minor amendment in which
the public would not be particularly
interested. Section 73.37 of part 73 of
the Federal Aviation Regulations was
republished in FAA Order 7400.8C
dated June 29, 1995.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This action amends the internal
subdivision of existing restricted
airspace and does not affect the lateral
boundaries, times of use, or activities
conducted within the restricted
airspace. As a result, there are no
changes to air traffic control procedures
or routes. Therefore, this action is not
subject to environmental assessments
and procedures under FAA Order
1050.1D, “Policies and Procedures for
Considering Environmental Impacts,”
and the National Environmental Policy
Act.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§73.37 [Amended]

2. R-3702A Fort Campbell, KY
[Amended].

By removing the current ““Designated
altitudes. Surface to 16,000 feet MSL”
and substituting the following:

“Designated altitudes. Surface to
6,000 feet MSL.”

3. R—-3702B Fort Campbell, KY
[Amended].

By removing the current ““‘Designated
altitudes. 16,000 feet MSL and
including FL 220" and substituting the
following:

“Designated altitudes. 6,000 feet MSL
to FL 220.”

Issued in Washington, DC, on September 8,
1995.

Harold W. Becker,

Manager, Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 95-23429 Filed 9-20-95; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700

Requirements for the Special
Packaging of Household Substances;
Correction

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule; correction.

SUMMARY: The CPSC corrects the
amendments to its requirements under
the Poison Prevention Packaging Act of
1970 (““PPPA™) for child-resistant
packaging which appeared in the
Federal Register on July 21, 1995 (60 FR
37710). The correction specifies the
effective date for the amendment to 16
CFR 1700.14 (see 60 FR at 37739, col.
2).

DATES: The amendment to 16 CFR
1700.14 will become effective July 22,
1996.

FOR FURTHER INFORMATION CONTACT:
Michael Bogumill, Division of
Regulatory Management, Directorate for
Compliance, Consumer Product Safety
Commission, Washington, DC 20207;
telephone (301)504-0400, ext. 1368.

Dated: September 15, 1995.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 95-23351 Filed 9-20-95; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 184
[Docket No. 89G—-0316]
Maltodextrin Derived From Potato

Starch; Affirmation of GRAS Status as
Direct Human Food Ingredient

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is affirming that
maltodextrin derived from potato starch
is generally recognized as safe (GRAS)
for use as a direct human food
ingedient. This action is in response to
a petition filed by AVEBE America, Inc.
DATES: Effective September 21, 1995.
The Director of the Office of the Federal
Register approves the incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 of a certain
publication listed in 21 CFR 184.1444,
effective September 21, 1995.

FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Center for Food
Safety and Applied Nutrition (HFS—
217), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3071.

SUPPLEMENTARY INFORMATION:

I. Background

In accordance with the procedures
described in §170.35 (21 CFR 170.35),
AVEBE America, Inc., Princeton
Corporate Center, 4 Independence Way,
Princeton, NJ 08450, submitted a
petition (GRASP 9G0353) proposing that
maltodextrin derived from potato starch
be affirmed as GRAS for use as a direct
food ingredient.

FDA published a notice of filing of
this petition in the Federal Register of
August 31, 1989 (54 FR 36053), and
gave interested parties an opportunity to
submit comments to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, rm. 1-23,
12420 Parklawn Dr., Rockville, MD
20857. FDA received no comments in
response to that notice.

I1. Standards for GRAS Affirmation

Pursuant to §170.30 (21 CFR 170.30),
general recognition of safety of food
ingredients may be based only on the
views of experts qualified by scientific
training and experience to evaluate the
safety of food substances. The basis of
such views may be either: (1) Scientific
procedures, or (2) in the case of a
substance used in food prior to January
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1, 1958, through experience based on
common use in food. General
recognition of safety based upon
scientific procedures requires the same
gquantity and quality of scientific
evidence as is required to obtain
approval of a food additive regulation,
and ordinarily is to be based upon
published studies, which may be
corroborated by unpublished studies
and other data and information
(8170.30(b)). General recognition of
safety through experience based on
common use of a substance in food prior
to January 1, 1958, may be determined
without the quantity or quality of
scientific evidence required for approval
of a food additive regulation, and
ordinarily is to be based upon generally
available data and information
(8170.30(c)(1)).

I11. Safety Evaluation

The petition by AVEBE America, Inc.,
argues that experience based on
common use in food prior to 1958
establishes that maltodextrin derived
from potato starch is GRAS. The
petition contains documentation that
maltodextrin derived from potato starch
was used in infant formula prior to
1958. However, based upon an
evaluation of the evidence presented,
the agency does not agree that the
information in the petition establishes
that maltodextrin derived from potato
starch was in common use in food as
defined in §170.3(f) (21 CFR 170.3(f)),
before 1958. However, the agency does
conclude that the information presented
in the petition, together with other
available information, supports a
determination that use of maltodextrin
derived from potato starch is GRAS
based upon scientific procedures. Data
in the petition, along with other
information in the agency’s files,
demonstrate that potato starch is
chemically equivalent to corn starch.
Additionally, the hydrolysis products
made from these starch sources,
including maltodextrins, are essentially
equivalent. Thus, maltodextrin derived
from potato starch is equivalent in all
material respects to maltodextrin
derived from corn starch, which has
been affirmed as GRAS (§ 184.1444 (21
CFR 184.1444)).

1. Evidence of Uses in Food Prior to
1958

The agency has reviewed the
information submitted by the petitioner
to support its assertion that
maltodextrin derived from potato starch
was in common use in food prior to
1958 in Europe. “Common use in food”
means a substantial history of
consumption of a substance for food use

by a significant number of consumers
(8 170.3(f)).

Information included in the petition
documents that maltodextrin derived
from potato starch was first sold for use
by infants and children in Europe in
1935 (Ref. 1). One such product was
produced by enzyme hydrolysis of
potato starch as described by a 1951
brochure (Ref. 2), which is included in
the petition. Additionally, in 1935, a
British patent specification was issued
entitled “Improved Process for the
Production of a Sugar Preparation from
Starch, and for Manufacturing a Milk
Suitable for Infants” (Ref. 3). The patent
specifically mentions potato starch as
one of the alternate starting materials
(the others being starch from wheat,
oats, or other cereals). The benefits of
maltodextrin and its uses as an
ingredient in milk fed to infants were
also described in an article printed in
Holland in 1942 (Ref. 4). In 1947,
Campagne (Ref. 5) published a scientific
explanation of the function of
maltodextrin-based products in the
infant diet. The diet described
contained maltodextrin derived from
potato starch.

The agency concludes that
information presented in the petition
demonstrates that maltodextrin derived
from potato starch was used in infant
formula prior to 1958. The agency does
not agree, however, that the evidence
supports a finding of “‘common’ use in
food because the totality of information
shows that maltodextrin was used solely
as an ingredient in infant formulas. No
evidence was presented to show that the
population at large used maltodextrin
derived from potato starch in the food
supply. While the agency does not
believe that maltodextrin derived from
potato starch was commonly used in
food prior to 1958, its historical use in
infant formulas is evidence of general
recognition of safety because it
represents documented experience in a
particularly sensitive segment of the
population, namely, human infants.

2. Evidence of Chemical Equivalency of
Potato Starch to Corn Starch

Starch is the reserve carbohydrate in
tubers, such as potatoes; in grains, such
as rice, corn, or barley; in seeds; and in
many fruits. As early as 1811, scientists
had determined that food starches from
various plant sources were essentially
equivalent (Ref. 6). All food starches,
regardless of the plant source, are
composed of chemically equivalent
polymeric forms of alpha-bond-linked
glucose units (Ref. 7). Starch consists of
polymers of amylose and amylopectin
polysaccharides (Refs. 6 and 8). The
relative proportions of amylose and

amylopectin are characteristic of the
plant species from which the starch is
derived. Corn starch, for example,
typically contains about 27 percent by
weight of amylose and 73 percent by
weight of amylopectin, whereas potato
starch typically contains 22 percent
amylose by weight and 78 percent
amylopectin by weight (Refs. 8 and 9).

Because food starches derived from
different plant sources are equivalent in
all material respects, FDA’s food
additive regulation for modified food
starch (21 CFR 172.892) does not specify
that any particular source of food starch
be used to manufacture the additive.
(According to the petitioner, potato
starch is being used to make modified
food starch.) In the Federal Register of
April 1, 1985 (50 FR 12821) (Ref. 10),
FDA published a proposal to find that
the use of potato starch (as well as
several other starches) in food is GRAS.
FDA has not issued a final rule in that
rulemaking. In addition, the Committee
on Food Chemicals Codex of the
National Academy of Sciences has
published a monograph on maltodextrin
stating that it may be obtained from any
edible starch (Ref. 11). Like FDA’s food
additive regulation for modified food
starch, the monograph does not require
that the starch be derived from any
particular plant source.

Producing maltodextrin by the
degradation of starch requires the
formation of intermediate breakdown
products called dextrins, which result
from the partial hydrolysis of starch
with mineral acids or amylase. Further
hydrolysis of the starch dextrins yields
maltodextrins.

Dextrins are affirmed as GRAS under
21 CFR 184.1277 and can be prepared
by partially hydrolyzing the starch in
corn, potato, arrowroot, wheat, rice, or
other starch sources. It has been
common industrial practice to use a
wide variety of starch sources in
manufacturing commercial dextrin
products (Refs. 7 and 12). During
digestion, acid and enzymatic processes
in the stomach convert the starch
macromolecules to smaller molecules
such as maltodextrin, and eventually to
glucose. This digestion process is
similar to the commercial process used
to produce glucose and fructose, which
are GRAS starch-based sweeteners
presently used in foods (Ref. 7). (See
corn sugar, 21 CFR 184.1857; corn
syrup, 21 CFR 184.1865; and high
fructose corn syrup, 21 CFR 182.1866.)

Starch hydrolysates below 20 dextrose
equivalents (D.E.) are classified as
maltodextrins (Refs. 13 and 14).
Specifications for maltodextrins are
listed in the Food Chemicals Codex, 3d
ed., 3d supp. (1992) (Ref. 11).
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Equivalent maltodextrin products result
from equivalent hydrolysis of edible
starch sources (Ref. 15). Since corn
starch and potato starch are essentially
equivalent, the products of hydrolysis,
from simple glucose molecules to more
complex starch hydrolysates, such as
dextrins and maltodextrins, are
essentially equivalent in terms of
chemical, physical, and organoleptic
properties.

3. Corroborative Evidence of Chemical
Equivalency

The petitioner has submitted data to
demonstrate the equivalency of
maltodextrin derived from corn and
potato starches, based upon their
dextrose equivalents (D.E.) (Refs. 16, 17,
and 18). Hydrolysis of corn starch or
potato starch under similar conditions
produces a maltodextrin product with a
D.E. of less than 20. The range of
carbohydrate composition (glucose,
maltose, maltotriose, and
polysaccharides larger than maltotriose)
in maltodextrins derived from potato
starch (Ref. 16) is virtually identical to
that for maltodextrins derived from corn
starch (Refs. 15, and 16) at a D.E. of less
than 20. Also, based upon information
submitted by the petitioner and on
information available in current
scientific literature, FDA believes that
potato starch may be considered
chemically similar to corn starch in
regard to amylose and amylopectin
content (Refs. 6, 8, 9, 19, and 20).

4. Proposed Use in Food

Information supplied by the petitioner
evidences that maltodextrin derived
from potato starch will be used as a
replacement for maltodextrin derived
from corn starch in the same foods, at
essentially the same levels, and for the
same technical effects that maltodextrin
derived from corn starch is now used
(Ref. 21). The petitioner states that
maltodextrins are currently used in a
wide range of processed and
convenience foods, principally as a
filler or carrier for flavorings and
intensive sweeteners and as a sweetness
reducer or texture modifier. Because
maltodextrin derived from potato starch
will be used as a replacement for
maltodextrin derived from corn starch,
the consumer exposure to maltodextrin
is not expected to increase.

5. General Recognition of Safety

The agency has determined, based on
the published literature, that the safety
of maltodextrin derived from potato
starch is generally recognized by food
safety experts. Foremost in the support
of safety is published information that
shows that corn starch and potato starch

are essentially equivalent, and therefore
maltodextrin derived from potato starch
is equivalent to the maltodextrin
derived from corn starch. Thus,
maltodextrin derived from potato starch
presents no more of a safety concern
than maltodextrin derived from corn
starch, which has been affirmed as
GRAS.

Additionally, based on published
information in the petition,
maltodextrin derived from potato starch
was extensively used in infant formulas
for over 20 years prior to 1958 (Refs. 1,
2, 3, 4, and 5), and the agency is not
aware of any reports of injuries or health
risks resulting from such use.

As a consequence of conclusions
regarding safety, many countries,
including those represented by the
European Starch Association (Ref. 14),
recognize “food starches,” including
potato starch, as a suitable raw material
for maltodextrin production.
Furthermore, the Joint Food and
Agriculture Organization/World Health
Organization (FAO/WHO) Expert
Committee on Food Additives (JECFA)
(Refs. 22 and 23) recognizes
maltodextrin as an intermediate product
in the production of enzyme-treated
starches, a process that JECFA has stated
results in the production of normal
(meaning safe) food constituents. JECFA
does not restrict the sources of food
starches used in the production of
products such as maltodextrins. JECFA
also does not require toxicological
testing of products such as
maltodextrins that are produced from
enzyme-treated starches. Finally, as
noted previously, the agency has
proposed to find that potato starch is
GRAS.

The agency concurs that maltodextrin
derived from potato starch is chemically
and functionally equivalent to
maltodextrin derived from corn starch
(Ref. 15). No increase in exposure to
maltodextrin would be expected due to
the substitution of one source for the
other. Because potato starch is already
a significant constituent of the typical
diet (Ref. 24), the agency does not
believe that there will be any impurities
in potato-derived maltodextrin that
would cause a safety concern (Refs. 15
and 25).

6. Specifications

The agency has reviewed the
specifications for maltodextrin
published in the Food Chemicals Codex,
3d ed., 3d supp., p. 125, and finds that
they are acceptable for maltodextrin
derived from edible starches. Therefore,
the agency is adopting the specifications
for maltodextrin derived from edible
starches for maltodextrin derived from

potato starch. Published elsewhere in
this issue of the Federal Register is a
notice of proposed rulemaking to adopt
these specifications for maltodextrin
derived from corn starch.

1V. Conclusions

The agency has evaluated the
information in the petition, along with
other available data, and has reached
the following conclusions:

(1) Potato starch is chemically
equivalent to corn starch.

(2) Maltodextrin derived from potato
starch is chemically equivalent to
maltodextrin derived from corn starch,
which is currently affirmed as GRAS for
food use without restriction under
§184.1444.

(3) Maltodextrin derived from potato
starch has been used in infant formula
prior to 1958 with no reported adverse
effects.

(4) When maltodextrin derived from
potato starch is manufactured as
specified in § 184.1444, there is general
recognition among qualified experts that
its use in food is safe.

Based upon the evaluation of
published information, corroborated by
unpublished data and information, i.e.,
based upon scientific procedures
(8170.30(b)), the agency also concludes
that maltodextrin derived from potato
starch is GRAS for use as a replacement
for maltodextrin derived from corn
starch. Therefore, the agency is
affirming that maltodextrin derived
from potato starch is GRAS when used
in accordance with good manufacturing
practice (21 CFR 184.1(b)(1)).

V. Environmental Impact

The agency has determined under 21
CFR 25.24(b)(7) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (Pub.
L. 96-354). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive



Federal Register / Vol. 60, No. 183 / Thursday, September 21, 1995 / Rules and Regulations 48893

Order. In addition, because the final
rule is not a significant regulatory action
as defined by the Executive Order and
therefore is not subject to review under
the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because this rule requires no
change in the current industry practice
concerning the manufacture and use of
this ingredient, the cost of compliance
with this regulation is zero, and the
potential benefits of the rule include the
wider use of this substance to achieve
the intended technical effects, the
agency certifies that the final rule will
not have a significant economic impact
on a substantial number of small
entities. Therefore, under the Regulatory
Flexibility Act, no further analysis is
required.
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List of Subjects in 21 CFR Part 184

Food ingredients, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director of the Center for Food
Safety and Applied Nutrition, 21 CFR
part 184 is amended as follows:

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

1. The authority citation for 21 CFR
part 184 continues to read as follows:

Authority: Secs. 201, 402, 409, 701 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 371).

2. Section 184.1444 is amended by
revising the second sentence in
paragraph (a) and by revising paragraph
(b) to read as follows:

§184.1444 Maltodextrin.

(@ * * *. Itis prepared as a white
powder or concentrated solution by
partial hydrolysis of corn starch or
potato starch with safe and suitable
acids and enzymes.

(b)(1) Maltodextrin derived from corn
starch must be of a purity suitable for
its intended use.

(2) Maltodextrin derived from potato
starch meets the specifications of the
Food Chemicals Codex, 3d ed., 3d supp.
(2992), p. 125, which are incorporated
by reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies are
available from the National Academy
Press, 2101 Constitution Ave., NW.,
Washington, DC 20418, or may be
examined at the Office of the Federal
Register, 800 North Capital St. NW.,
suite 700, Washington, DC 20408, or at
the Division of Petition Control (HFS—
217), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204.

* * * * *

Dated: September 6, 1995.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 95-23352 Filed 9-20-95; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 529

Certain Other Dosage Form New
Animal Drugs; Gentamicin Sulfate
Intrauterine Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
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animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Fermenta Animal Health Co. The
ANADA provides for the use of a
generic gentamicin solution for control
of bacterial infections of the uterus
(metritis) of horses and as an aid in
improving conception in mares with
uterine infections caused by bacteria
sensitive to gentamicin.

EFFECTIVE DATE: (September 21,1995.)

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1612.

SUPPLEMENTARY INFORMATION: Fermenta
Animal Health Co., 10150 North
Executive Hills Blvd., Kansas City, MO
64153, is the sponsor of ANADA 200-
023, which provides for the use of a
generic gentamicin solution (100
milligrams/milliter (mg/mL)) for control
of bacterial infections of the uterus
(metritis) in horses and as an aid in
improving conception in mares with
uterine infections caused by bacteria
sensitive to gentamicin.

ANADA 200-023 for Fermenta
Animal Health Co.’s gentamicin sulfate
solution (100 mg/mL gentamicin) is
approved as a generic copy of Schering’s
Gentocin Solution (100mg/mL
gentamicin) in NADA 046-724. The
ANADA is approved as of August 4,
1995, and the regulations are amended
in 21 CFR 529.1044a to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857,
between 9 a.m. and 4 p.m., Monday
through Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects in 21 CFR Part 529

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 529 is amended to read as
follows:

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§529.1044a [Amended]

2. Section 529.1044a Gentamicin
sulfate intrauterine solution is amended
in paragraph (b) by removing 000061,
000856, 057561, and 058711 and
adding in its place 000061, 000856,
054273, 057561, and 058711"".

Dated: September 5, 1995.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 95-23353 Filed 9-20-95; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 151
RIN 1076-AC51

Land Acquisitions (Nongaming)

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule: correction.

SUMMARY: This document contains
corrections to the final rule 25 CFR Part
151, which was published Friday, June
23, 1995, (Vol. 60, No. 121, FR 32874—
32879). The regulations related to land
acquisitions for nongaming purposes by
an Indian individual or tribe.

EFFECTIVE DATE: September 21, 1995.
FOR FURTHER INFORMATION CONTACT:
Alice A. Harwood, Chief, Branch of
Technical Services, Division of Real
Estate Services, Bureau of Indian
Affairs, Room 4522, Main Interior
Building, 1849 C Street, NW,
Washington, DC 20240, Telephone No.
(202) 208-3604.

SUPPLEMENTARY INFORMATION:
Background

The final rule that is the subject of
these corrections modified three
existing sections within Part 151 (Land
Acquisitions) and created a new section

which contained additional criteria and
requirements used by the Secretary in
evaluating requests for the acquisition of
lands by the Untied States in trust for
federally recognized Indian tribes when
lands are outside and noncontiguous to
the tribe’s existing reservation
boundaries.

Need for Correction

As published, the final rule contains
errors which may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication on June
23, 1995, of the final rule (25 CFR 151),
FR Doc. 95-15215, is corrected as
follows:

Part 151—LAND ACQUISITIONS
(NONGAMING)

On page 32878, third column, in the
title, delete ““(Nongaming)”.

§151.11 [Amended]

On page 32879, in the second column,
in §151.11, add “(Nongaming)” after
“acquisitions” in the title.

On page 32879, in the second column,
in §151.11, line four of paragraph (b),
insert “‘as follows:” after the word
“considered.”

On page 32879, in the second column,
in §151.11, line three of paragraph (d),
insert “‘as follows:” after the word
“‘completed.”

Dated: September 7, 1995.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 95-23010 Filed 9-20-95; 8:45 am]
BILLING CODE 4310-02-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD13-95-039]
Safety Zone Regulation; Trojan

Nuclear Plant, Rainier, OR, to Port of
Benton, WA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a moving safety zone
around the barge ZB-1801 and
accompanying towboats as the vessels
complete five separate transits through
U.S. navigable waters between Rainier,
Oregon, and Benton, Washington. A
safety zone is needed to protect the
barge ZB-1801 and accompanying
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towboats, persons, facilities, and other
vessels from safety hazards associated
with onlookers and others who may
wish to view the barge at close range.
Entry into the safety zone is prohibited
unless authorized by the Captain of the
Port.

EFFECTIVE DATE: This regulation
becomes effective on September 20,
1995 at 12 a.m. (PDT) and will terminate
on November 19, 1995 at 12 p.m. (PST),
unless sooner terminated by the Captain
of the Port.

FOR FURTHER INFORMATION CONTACT:
LTJG C. A. Roskam, c/o U.S. Coast
Guard Captain of the Port, 6767 N. Basin
Ave., Portland, Oregon 97217-3992, Ph:
(503) 240-9338.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a Notice
of Proposed Rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. Specific final details
regarding the schedule of the barge
movements were not available in
sufficient time to allow for the
publication of a Notice of Proposed
Rulemaking. Publishing a Notice of
Proposed Rulemaking and delaying this
regulation’s effective date would be
contrary to the public interest since
immediate action is needed to prevent
potential hazards to the barge ZB-1801
and other vessels that may transit the
area. For these reasons, normal
rulemaking procedures would have
been impracticable.

Drafting Information

The drafters of this regulation are
LTJG C. A. Roskam, Project Officer for
the Captain of the Port, and LCDR John
C. Odell, Project Attorney, Thirteenth
Coast Guard District Legal Office.

Discussion of Regulation

The event requiring this regulation
will begin on September 20, 1995 at 2
p-m. (PDT). Upon request of the
Portland General Electric Company, the
Coast Guard is establishing a moving
safety zone consisting of all navigable
waters within 100 yards of the barge
ZB-1801 and accompanying towboats.
While this safety zone is in effect, these
vessels are expected to complete five
separate round-trip transits on the
Columbia River from the Trojan Nuclear
Plant in Rainier, Oregon, to the Port of
Benton, Washington. The safety zone
will be in effect at all times while the
barge is being loaded at the Trojan
Nuclear Plant, while the barge and
accompanying towboats transit from the
Trojan Nuclear Plant to the Port of
Benton, while the barge is unloaded at

the Port of Benton, and during the
barge’s return transits to the Trojan
Nuclear Plant. Thus, the safety zone
remains in effect for the duration of the
five transits, each of which may result
in a large number of vessels
congregating near, or in the path of the
barge and towboats. This safety zone is
needed due to the limited
maneuverability of the barge and
towboats, as well as the need to ensure
the safety of mariners who may attempt
to approach the barge and towboats
during loading, unloading, and
transiting. This moving safety zone will
be enforced by representatives of the
Captain of the Port, Portland, Oregon.
The Captain of the Port may be assisted
by other federal agencies.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential cost and benefits under section
6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This expectation is based on the
relatively short duration of the safety
zone and the small geographic area
affected.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
was required to consider whether this
action would have a significant
economic impact on a substantial
number of small entities. “Small
entities” may include (1) small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. Because
it expects the impact of this action to be
minimal, the Coast Guard certifies
under 5 U.S.C. 605(b) that this action
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This action contains no collection-of-
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this final rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this action and
concluded that, under paragraph
2.B.2.c. of Commandant Instruction
M16475.1B, this action is categorically
excluded from further environmental
documentation. A Categorical Exclusion
Determination statement has been
prepared and placed in the rulemaking
docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Temporary Regulation

For the reasons set out in the
preamble, the Coast Guard amends
subpart C of part 165 of title 33, Code
of Federal Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new section 165.T13-036 is
added to read as follows:

§165.T13-036 Safety zone: COTP
Portland, Oregon.

(a) Location. The following area is a
safety zone: All waters within 100 yards
of the barge ZB-1801 and accompanying
towboats during the loading of the barge
ZB-1801 at the Trojan Nuclear Plant,
and while in transit from the Trojan
Nuclear Plant, Rainier, Oregon, to the
Port of Benton, Washington. The safety
zone continues while the barge is
unloaded at the Port of Benton, and
remains in effect during the barge’s
return transits to the Trojan Nuclear
Plant. The barge and accompanying
towboats will make approximately five
round-trip transits between the Trojan
Nuclear Plant and the Port of Benton
during the time this safety zone is in
effect.

(b) Definitions. A designated
representative of the Captain of the Port
is any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Portland, to act on his behalf. The
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following officers have or will be
designated by the Captain of the Port:
the Coast Guard Patrol Commander, the
senior boarding officer on each vessel
enforcing the safety zone, and the Duty
Officer at Coast Guard Group Portland,
Oregon.

(c) Regulations. In accordance with
the general regulations in Section
165.23 of this part, entry into this zone
is prohibited, unless authorized by the
Captain of the Port or his designated
representatives.

(d) Effective Dates. This section is
effective on September 20, 1995 at 12
a.m. (PDT), and remains in effect until
November 19, 1995 at 12 p.m. (PST),
unless sooner terminated by the Captain
of the Port.

Dated: August 29, 1995.
C.E. Bills,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 95-23354 Filed 9-20-95; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IL98—-2-6840; FRL-5299-3]

Approval and Promulgation of an
Implementation Plan for Vehicle Miles
Traveled; lllinois

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The United States
Environmental Protection Agency
(USEPA) is approving a request from
Ilinois, for a State Implementation Plan
(SIP) revision for the Chicago ozone
nonattainment area, which
demonstrates how mobile source
emissions will continue to decline over
the years and not increase. In addition,
Ilinois has implemented 127
transportation control measures (TCMs)
for a total reduction of more than two
tons per day of volatile organic
compounds. Two public comment
letters were received which are
addressed in this rulemaking. This
rulemaking action approves, in final, the
first two requirements of the vehicle
miles traveled (VMT) Offset SIP revision
request and the associated TCMs for
Chicago, Illinois as requested by Illinois.
EFFECTIVE DATE: This final rule is
effective on October 23, 1995.
ADDRESSES: Copies of the documents
relevant to this action are available for
inspection during normal business
hours at the following location:

Regulation Development Section,
Regulation Development Branch (AR—
18J), U.S. Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois, 60604.
Please contact Patricia Morris at (312)
353-8656 before visiting the Region 5
office.
FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Regulation
Development Section, Regulation
Development Branch (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-8656.

SUPPLEMENTARY INFORMATION:
l. Background

Section 182(d)(1)(A) of the Clean Air
Act, as amended in 1990 (Act), requires
States containing ozone nonattainment
areas classified as “‘severe’ pursuant to
section 181(a) of the Act to adopt TCMs
and transportation control strategies to
offset any growth in emissions from
growth in VMT or number of vehicle
trips, and to attain reductions in motor
vehicle emissions (in combination with
other emission reduction requirements)
as necessary to comply with the Act’s
RFP milestones and attainment
requirements. The requirements for
establishing a VMT Offset program are
discussed in the April 16, 1992, General
Preamble to Title | of the Act (57 FR
13498), in addition to section
182(d)(1)(A) of the Act.

The VMT Offset provision requires
that States submit by November 15,
1992, specific enforceable TCMs and
strategies to offset any growth in
emissions from growth in VMT or
number of vehicle trips sufficient to
allow total area emissions to comply
with the RFP and attainment
requirements of the Act.

As described in the November 2,
1994, proposed rule (see 59 FR 54866,
54867), the USEPA has observed that
these three elements (i.e., offsetting
growth in mobile source emissions,
attainment of the RFP reduction, and
attainment of the ozone National
Ambient Air Quality Standards
(NAAQS)) can be divided into three
separate submissions that could be
submitted on different dates.

Under this approach, the first
element, the emissions offset element,
was due on November 15, 1992. The
USEPA believes this element is not
necessarily dependent on the
development of the other elements. The
State could submit the emissions growth
offset element independent of an
analysis of that element’s consistency
with the periodic reduction and
attainment requirements of the Act.

Emissions trends from other sources
need not be considered to show
compliance with this offset requirement.
As submitting this element in isolation
does not implicate the timing problem
of advancing deadlines for RFP and
attainment demonstrations, USEPA does
not believe it is necessary to extend the
statutory deadline for submittal of the
emissions growth offset element.

The second element, which requires
the VMT Offset SIP to comply with the
15 percent RFP requirement of the Act,
was due on November 15, 1993, which
is the same date on which the 15
percent RFP SIP itself was due under
section 182(b)(1) of the Act. The USEPA
believes it is reasonable to extend the
deadline for this element to the date on
which the entire 15 percent SIP was
due, as this allows States to develop the
comprehensive strategy to address the
15 percent reduction requirement and
assure that the TCM elements required
under section 182(d)(1)(A) are
consistent with the remainder of the 15
percent demonstration. Indeed, USEPA
believes that only upon submittal of the
broader 15 percent plan can a State have
had the necessary opportunity to
coordinate its VMT strategy with its 15
percent plan.

The third element, which requires the
VMT Offset SIP to comply with the
post-1996 RFP and attainment
requirements of the Act, was due on
November 15, 1994, the statutory
deadline for those broader submissions.
The USEPA believes it is reasonable to
extend the deadline for this element to
the date on which the post-1996 RFP
and attainment SIPs are due for the
same reasons it is reasonable to extend
the deadline for the second element.
First, it is arguably impossible for a
State to make the showing required by
Section 182(d)(1)(A) for the third
element until the broader
demonstrations have been developed by
the State. Moreover, allowing States to
develop the comprehensive strategy to
address post-1996 RFP and attainment
by providing a fuller opportunity to
assure that the TCM elements comply
with the broader RFP and attainment
demonstrations, will result in a better
program for reducing emissions in the
long term.

On July 14, 1994, Illinois submitted to
USEPA documentation to fulfill the
VMT-Offset SIP. A public hearing was
held on June 22, 1994, and
documentation on the public hearing
was submitted to complete the SIP
revision request. The SIP revision was
found to be complete by the USEPA in
a letter dated August 4, 1994. The
USEPA proposed to approve the first
and second element on December 4,
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1994. The public comment period
ended on January 5, 1995, and two
public comment letters were received.

I1. Evaluation of the State Submittal

Section 182(d)(1)(A) of the Act
requires the State to offset any growth
in emissions from growth in VMT. As
discussed in the General Preamble, the
purpose is to prevent a growth in motor
vehicle emissions from canceling out
the emission reduction benefits of the
federally mandated programs in the Act.
The USEPA interprets this provision to
require that sufficient measures be
adopted so that projected motor vehicle
volatile organic compound (VOC)
emissions will never be higher during
the ozone season in one year than
during the ozone season in the year
before. When growth in VMT and
vehicle trips would otherwise cause a
motor vehicle emissions upturn, this
upturn must be prevented. The
emissions level at the point of upturn
becomes a ceiling on motor vehicle
emissions. This requirement applies to
projected emissions in the years
between the submission of the SIP
revision and the attainment deadline,
and is above and beyond the separate
requirements for the RFP and the
attainment demonstrations. The ceiling
level is defined, therefore, up to the
point of upturn, as motor vehicle
emissions that would occur in the ozone
season of that year, with VMT growth,
if all measures for that area in that year
were implemented as required by the
Act. When this curve begins to turn up
due to growth in VMT or vehicle trips,
the ceiling becomes a fixed value. The
ceiling line would include the effects of
Federal measures such as new motor
vehicle standards, phase Il RVP
controls, and reformulated gasoline, as
well as the Act-mandated SIP
requirements.

The State of Illinois has demonstrated
in its submittal of July 14, 1994, that the
predicted growth in VMT in Chicago,
Ilinois, is not expected to result in a
growth in motor vehicle emissions that
will negate the effects of the reductions
mandated by the Act. For this analysis,
Ilinois used an average summer
weekday VMT growth rate of 2.7
percent per year between 1990 and
1996. This growth rate is supported by
the ground counts in the Illinois road
file and confirmed by the Illinois
Department of Transportation. Further,
Ilinois has projected motor vehicle
emissions to the year 2007 using a 2.7
percent per year growth rate not
withstanding that the most current
socioeconomic data in combination
with the transportation network model
predicts a lower VMT growth rate. The

2.7 percent per year projection does not
predict an upturn in motor vehicle
emissions through the year 2007. In the
event that the projected socioeconomic
data and associated VMT grow more
rapidly than currently predicted, Illinois
is required by Section 182(c)(5) to track
actual VMT starting with 1996 and
every three years thereafter to
demonstrate that the actual VMT is
equal to or less than the projected VMT.
TCMs will be required to offset VMT
that is above the projected levels
(section 182(c)(5)).

Ilinois has evaluated the
effectiveness and predicted impact of a
number of TCMs. The TCM evaluation
is documented in the December 9, 1993,
Chicago Area Transportation Study
(CATS) document “Transportation
Control Measures Contribution to the 15
percent Rate of Progress State
Implementation Plan”. CATS is the
metropolitan planning organization for
the Chicago metropolitan area. The
December 9, 1993, document (which is
part of the docket for this notice) lists
the TCMs and the emission reduction
calculation methodology. Illinois has
implemented TCMs in the Chicago area
and has included TCMs in the 15
percent RFP SIP. Today'’s SIP revision
approval incorporates these TCMs into
the Illinois SIP and requires Illinois to
construct and operate the specified
TCMs that are identified and credited to
meet the 15 percent RFP and post 1996
RFP. These TCMs are listed in Table 1.
On March 9, 1995 the Policy Committee
of the Chicago Area Transportation
Study, as metropolitan planning
organization for northeastern Illinois,
approved these TCMs for submittal to
the Illinois Environmental Protection
Agency as part of the control strategy
SIP for the Chicago ozone
nonattainment area. There are 127
TCMs that are being incorporated into
the Illinois SIP, for an estimated
reduction in volatile organic
compounds of 2.78 tons per day (tpd).
Ilinois is using 2.0 tpd to meet the
required 15 percent, and the additional
0.78 tpd will be credited toward the
post 1996 RFP. Most of the TCMs (111)
have already been completed and the
remaining TCMs are scheduled to be
completed by the end of 1996. The
vanpool incentive program has been
implemented and the Pace Board (the
project implementor) has committed to
this project for future years.

Ilinois has taken credit for
conventional TCMs such as signal
interconnects, additional commuter
parking, vanpool programs and transit
improvements which include station
improvements and new rapid transit
service to Midway Airport. The specific

projects are listed in Table 1. In
addition, Illinois has implemented a
number of TCMs that are expected to
benefit air quality such as bicycle and
pedestrian projects that will help
eliminate trips. At this time, however,
Ilinois is not taking a reduction credit
for these projects since a methodology
for determining the emission reduction
credit is not firmly established and
additional studies of the effectiveness of
these projects are being conducted.
Ilinois may take credit for these
projects at a later date. Because lllinois
is not taking credit at this time, these
projects are not currently being
approved as part of this SIP revision
request.

Illinois submitted a 15 percent RFP
SIP for the Chicago area to the USEPA
in November 1993, but the submittal
was found incomplete in a letter dated
January 21, 1994. The RFP SIP lacked
enforceable regulations.

On May 23, 1995, Illinois submitted
materials to supplement the 15 percent
RFP plan. This submittal finalized
Ilinois’ 15 percent SIP. The USEPA
found Illinois’ submitted 15 percent SIP
complete on June 15, 1995. The SIP
submission contains a menu of adopted
emissions reductions measures that the
State believes will achieve the 15
percent reduction requirement by
November 15, 1996. In the submission,
Ilinois uses TCMs for a reduction credit
of 2 tpd.

For the attainment demonstration and
post-1996 RFP SIPs, which Illinois
submitted on November 22, 1994 and
May 23, 1995, USEPA is still in the
process of evaluating these SIP
submission.

Ilinois has met the first and second
elements of the VMT offset SIP
requirements of section 182(d)(1)(A).
Regarding the first element, Illinois has
identified and evaluated TCMs to
reduce VMT, and has shown that VMT
growth will not result in a growth of
motor vehicle emissions that will negate
the effects of the reductions required
under the Act and that there will not be
an upturn of motor vehicle emissions.
Regarding the second element, Illinois
has submitted a complete 15 percent SIP
that relies upon TCMs for 2 tpd to make
its proffered showing that the 15 percent
reduction will be achieved. These TCMs
will be approved into the Illinois SIP
effective with this final rule.
Consequently, USEPA does not believe
it is necessary to delay taking action on
this second element of the VMT SIP,
and that the Agency can at this point
rely upon Illinois’s submitted 15
percent SIP to satisfy the second VMT
SIP element. However, if in evaluating
the 15 percent SIP for approval it is
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determined that Illinois will in fact need
to implement additional measures to
meet the 15 percent RFP requirement,
and a subsequent submission of a
revised 15 percent SIP is required, EPA
would have to reevaluate its approval of
the second element of the VMT SIP.

The third requirement is for Illinois to
use TCMs as necessary to attain the
standard. This third requirement will be
applicable if Illinois incorporates TCMs
into its attainment plan through any
future SIP revisions.

I11. Public Comments

On December 6, 1994, the USEPA
proposed to approve the first and
second elements of the Illinois VMT
Offset SIP and requested public
comment. The public comment period
closed on January 5, 1995, and 2 sets of
comments were received. The Natural
Resources Defense Council (NRDC)
submitted comments and the
Environmental Law and Policy Center
submitted comments for themselves and
the following groups: the American
Lung Association of Metropolitan
Chicago; Business and Professional
People for the Public Interest; the Center
for Neighborhood Technology; the
Chicagoland Bicycle Federation; and the
Sierra Club, Illinois Chapter. The
following summarizes the comments
and USEPA’s response to these
comments:

Comment: Commenters argue that the
Act requires TCMs to offset emissions
resulting from all growth in VMT above
1990 levels, and USEPA is required by
the Act to ensure emission reductions
despite an increase in VMT. The
legislative history states that *‘[t]he
baseline for determining whether there
has been a growth in emissions due to
increased VMT is the level of vehicle
emissions that would occur if VMT held
constant in the year.” See H. Rep. No.
101-490 Part I, 101st Cong., 2nd session
at 242, and S. Rep. No. 101-228, 101st
Cong., 1st Sess. at 44.

Response: As discussed in the General
Preamble, USEPA believes that section
182(d)(1)(A) of the Act requires the State
to “‘offset any growth in emissions”
from growth in VMT but not, as
suggested by the comment, all emissions
resulting from VMT growth (see 57 FR
13498, 13522-13523, April 16, 1992).
The purpose is to prevent a growth in
motor vehicle emissions from canceling
out the emission reduction benefits of
the federally mandated programs in the
Act. The baseline for emissions is the
1990 level of vehicle emissions and the
subsequent reductions in emission
levels required to reach attainment.
Thus, the anticipated benefits from the
mandated measures such as the Federal

motor vehicle pollution control
program, lower reid vapor pressure,
enhanced inspection and maintenance
and all other motor vehicle emission
control programs are included in the
ceiling line calculation used by Illinois
in the VMT Offset SIP. Table 2 in the
Illinois submittal shows how emissions
will decline substantially from 491.2
tons per day (tpd) in 1990 to 151.4 tpd
in 2007 (assuming a 2.7 percent per year
VMT growth rate) and will not begin to
turn up. Emission reductions are
expected every year through the year
2007.

The ceiling line approach does not
“tolerate increases in traffic of a
magnitude that would wipe out the air
quality gains’ as suggested by the
comment. In fact, the ceiling line level
decreases from year to year as the State
implements various control measures
and the decreasing ceiling line prevents
an upturn in mobile source emissions.
Dramatic increases in VMT that could
wipe out the benefits of motor vehicle
emission reduction measures will not be
allowed and will trigger the
implementation of TCMs. This prevents
mere preservation of the status quo, and
ensures emissions reductions despite an
increase in VMT such that the rate of
emissions decline is not slowed by
increases in VMT or number of trips. To
prevent future growth changes from
adversely impacting emissions from
motor vehicles, Illinois is required by
section 182(c)(5) to track actual VMT
starting with 1996 and every three years
thereafter to demonstrate that the actual
VMT is equal to or less than the
projected VMT. TCMs will be required
to offset VMT that is above the projected
levels (section 182(c)(5)).

Under the commenter’s approach to
section 182(d)(1)(A), llinois would have
to offset VMT growth even while
vehicle emissions are declining.
Although the statutory language could
be read to require offsetting any VMT
growth, USEPA believes that the
language can also be read so that only
actual emissions increases resulting
from VMT growth need to be offset. The
statute by its own terms requires
offsetting of “‘any growth in emissions
from growth in VMT.” It is reasonable
to interpret this language as requiring
that VMT growth must be offset only
where such growth results in emissions
increases from the motor vehicle fleet in
the area.

While it is true that the language of
the legislative history appears to
support the commenter’s interpretation
of the statutory language, such an
interpretation would have drastic
implications for Illinois if the State were
forced to ignore the beneficial impacts

of all vehicle tailpipe and alternative
fuel controls. Although the original
authors of the provision and the
legislative history may in fact have
intended this result, USEPA does not
believe that the Congress as a whole, or
even the full House of Representatives,
believed at the time it voted to pass the
1990 Amendments to the Act that the
words of this provision would impose
such severe restrictions.

Given the susceptibility of the
statutory language to these two
alternative interpretations, USEPA
believes it is the Agency’s role in
administering the statute to take the
interpretation most reasonable in light
of the practical implications of such
interpretation and the purposes and
intent of the statutory scheme as a
whole. In the context of the intricate
planning requirements Congress
established in title | to bring areas
towards attainment of the ozone
NAAQS, and in light of the absence of
any discussion of this aspect of the VMT
offset provision by the Congress as a
whole (either in floor debate or in the
Conference Report), USEPA concludes
that the appropriate interpretation of
section 182(d)(1)(A) requires offsetting
VMT growth only when such growth
would result in actual emissions
increases.

Comment: Section 182(d)(1)(A) of the
Act requires that emissions of oxides of
nitrogen (NOx) as well as VOCs
resulting from VMT growth must be
offset.

Response: USEPA disagrees with the
commenter’s interpretation that section
182(d)(1)(A) requires NOx emissions
from VMT growth to be offset. While
that section provides that “‘any growth
in emissions” from growth in VMT must
be offset, USEPA believes that Congress
clearly intended that the offset
requirement be limited to VOC
emissions. First, section 182(d)(1)(A)’s
requirement that a State’s VMT TCMs
comply with the *“*periodic emissions
reduction requirements’ of sections
182(b) and (c) the Act indicates that the
VMT offset SIP requirement is VOC-
specific. Section 182(c)(2)(B), which
requires reasonable further progress
demonstrations for serious ozone
nonattainment areas, provides that such
demonstrations will result in VOC
emissions reductions; thus, the only
“periodic emissions reduction
requirement” of section 182(c)(2)(B) is
VOC-specific. In fact, it is only in
section 182(c)(2)(C)—a provision not
referenced in section 182(d)(1)(A)—that
Congress provided States the authority
to submit demonstrations providing for
reductions of emissions of VOCs and
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NOx in lieu of the SIP otherwise
required by section 182(c)(2)(B).

Moreover, the 15 percent periodic
reduction requirement of section
182(b)(1)(A)(i) applies only to VOC
emissions, while only the separate
*annual’ reduction requirement applies
to both VOC and NOx emissions.
USEPA believes that Congress did not
intend the terms ““periodic emissions
reductions” and “‘annual emissions
reductions” to be synonymous, and that
the former does not include the latter.
In section 176(c)(3)(A)(iii) of the Act,
Congress required that conformity SIPs
“‘contribute to annual emissions
reductions” consistent with section
182(b)(1) (and thus achieve NOx
emissions reductions), but does not refer
to the 15 percent periodic reduction
requirement. Conversely, section
182(d)(1)(A) refers to the periodic
emissions reduction requirements of the
Act, but does not refer to annual
emissions reduction requirements that
require NOx reductions. Consequently,
USEPA interprets the requirement that
VMT SIPs comply with periodic
emissions reduction requirements of the
Act to mean that only VOC emissions
are subject to section 182(d)(1)(A) in
severe 0zone nonattainment areas.

Finally, USEPA notes that where
Congress intended section 182 ozone
SIP requirements to apply to NOx as
well as VOC emissions, it specifically
extended applicability to NOx. Thus,
references to ozone or emissions in
general in section 182 do not on their
own implicate NOx. For example, in
section 182(a)(2)(C), the Act requires
States to require preconstruction
permits for new or modified stationary
sources ‘“‘with respect to ozone”’;
Congress clearly did not believe this
reference to ozone alone was sufficient
to subject NOx emissions to the
permitting requirement, since it was
necessary to enact section 182(f)(1) of
the Act, which specifically extends the
permitting requirement to major
stationary sources of NOx. Since section
182(d)(1)(A) does not specifically
identify NOx emissions requirements in
addition to the VOC emissions
requirements identified in the
provision, USEPA does not believe
States are required to offset NOx
emissions from VMT growth in their
section 182(d)(1)(A) SIPs.

IV. Final Rulemaking Action

Based on the State’s submittal request
and in consideration of the public
comments received in response to the
proposed rule, USEPA is approving the
SIP revision submitted by the State of
Ilinois as satisfying the first two of the
three VMT offset plan requirements.

The USEPA is also approving into the
Ilinois SIP 127 TCMs creditable to the
15 percent and post 1996 RFP.

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by a July 10, 1995 memorandum
from Mary Nichols, Assistant
Administrator for Air and Radiation.
The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to any SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the Act,
preparation of a regulatory flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The Act
forbids USEPA to base its actions
concerning SIPs on such grounds. See
Union Electric Co. v. U.S. E.P.A,, 427
U.S. 246, 256-66 (S. Ct. 1976); 42 U.S.C.
7410(a)(2).

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, the USEPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
costs to State, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under Section 205, the USEPA must
select the most cost-effective and least

burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires the USEPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The USEPA has determined that the
approval action promulgated today does
not include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector.

This Federal action approves pre-
existing requirements under State or
local law, and imposes no new Federal
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or the private sector,
result from this action.

Under Section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 20, 1995. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (see Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone,
Transportation control measures,
Vehicle miles traveled offset.

Dated: August 31, 1995.

Valdas V. Adamkus,
Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart O—lllinois

2. Section 52.726 is amended by
adding paragraph (j) to read as follows:

§52.726 Control Strategy: Ozone
* * * * *

(i) Approval—On July 14, 1994,
Illinois submitted two of three elements
required by section 182(d)(1)(A) of the
Clean Air Amendments of 1990 to be
incorporated as part of the vehicle miles
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traveled (VMT) State Implementation
Plan intended to offset any growth in
emissions from a growth in vehicle
miles traveled. These elements are the
offsetting of growth in emissions
attributable to growth in VMT which
was due November 15, 1992, and,

transportation control measures (TCMs)
required as part of Illinois’ 15 percent
reasonable further progress (RFP) plan
which was due November 15, 1993.
Illinois satisfied the first requirement by
projecting emissions from mobile
sources and demonstrating that no

increase in emissions would take place.
Ilinois satisfied the second requirement
by submitting the TCMs listed in Table
1 which are now approved into the
Ilinois SIP.

TABLE 1

Project type Location description Cog;gtlﬁgon ?}Bgtepdc;t
RS/SIG MOD ....ooiiiiiiieiieieeet e Madison Street (Western Ave. to Halsted Street) ..........ccccoceieennennne. Done ......... 0.015400
SIG COORD .. Willow Road (Landwer Road to Shermer) Awarded ... | 0.052000
SIG COORD .. Rand Road (Baldwin Road to Kennicott) Awarded ... | 0.052000
SIG COORD ...ttt Northwest Hwy (Potter Road to Cumberland Avenue) ..........cc.cccoeeeee. Awarded ... | 0.030000
SIGS/SIG COORD ....veiiiiiiiiiieesiee e 159th Street (US 45 to 76th Ave & at 91st Avenue) .........ccccceeeereenen. Awarded ... | 0.030000
SIG COORD ............ Harlem Ave. (71st St. t0 92Nd) ....ooiiiiiiiiiiiee e Awarded ... | 0.052000
SIG COORD ............... Harlem Ave. (99th Street to 135th St.) ....ccooiiiiiiiiiieiieeeeee e Awarded ... | 0.052000
RECONST/SIGS/LTS . Archer Ave. (88th Ave to 65th St.) .....cccooeiiiiiiiiicc e Awarded ... | 0.030000
SIG COORD ............... Ogden Ave. (N. Aurora Road to Naper Boulevard) ..........ccccccevuiiinnnne Awarded ... | 0.030000
SIG COORD .. North Ave. (Tyler t0 KAULZ) ....ocovceeeiiiieeiiie e Awarded ... | 0.030000
SIG COORD .. Higgens Road (Il 72 @t 11 31) ....ooiiiiiiiiiiiiieie e Awarded ... | 0.030000
SIG COORD .. Sheridan Road (Il 173 to Wadsworth) .........ccccoeiiiiiiiinniiiceeeee Awarded ... | 0.030000
SIG COORD ..ttt Lagrange Road (Belmont to Lake St.) .....ccccoovviieiiieiiiiieeniee e Awarded ... | 0.030000
SIG COORD ..t Dundee Road (Sanders Road to Skokie Valley Road) ..........ccccceeneee. Awarded ... | 0.052000
SIG COORD ............... Dundee Road (Buffalo Grove Road to Il 21) ........cccceeueee Awarded ... | 0.030000
INT IMP/SIG COORD . Golf Road (E. River Road to Washington Ave.) .... Awarded ... | 0.052000
SIG COORD ..ttt Golf Road (Barrington to Roselle Road) ..........cccceeiiieeiiiiiiiiiieeeiiee e Awarded ... | 0.030000
SIG COORD ....oiiiiiiieiir e Higgins Road (Barrington to Roselle Road) ........cccccoovicieiiciiecninnnen, Awarded ... | 0.030000
SIG COORD ....eviiiiiiieiiin e Joe Orr Road (Vincennes Ave. t0 11 1) ..o Awarded ... | 0.030000

TABLE 1

Project type Location description Cogrggtlggon SIP credit
SIG COORDIRS .....ooiiiiiiieiiee e Crawford Ave. (93rd Street to 127th Street) ......coccceeeviieiiiiieeiiieenn, Awarded 0.052000
SIG COORD ......... IL 53 (Briarcliff to South of 1-55) .......cooiiiiiiii e Done 0.030000
SIG COORD .. Ogden Ave. (Oakwood Avenue to Fairview Avenue) ..........c.ccccee... Awarded 0.019000
SIG COORD .. US 14 (Rohlwing Road to Wilke Road) ........cccccoeeiiiiiieiiiiiieniiieens Awarded 0.030000
SIG COORD .....oooiiiiiiiiiie e US 30 (At Cottage Grove, ElliS St) .....cccoovriieiiiiiiiiiiiiieceeeen Awarded 0.030000
SIG COORD ....ooiiiiiiiiiiiie i IL 53 (Modonough to MillS) .......cccceiiiiiiiiiiiiiesice e Done 0.030000
SIG CONN Ogden Ave. (IL 43 to 31st Street) Awarded 0.013000
SIG CONN .. US 12 (Long Grove—Hicks Road) Awarded 0.055200
SIG CONN North Ave. (Oak Park to Ridgeland) .........cccccceveviiieeviieeeiieeesiieens Awarded 0.007000
SIG CONN Roosevelt Road (Westchester Bl—IL 43) ......cccccooviiiiiiiieniieenienen, Awarded 0.137000
SIG CONN .. Depster St (Keeler to Crawford AVE.) ......cccoceeieeeieiiieiniienieeniee e Awarded 0.010000
SIG CONN .. Arlington Hgts Rd. (Thomas to Central) .........ccccevvieeiiieeeniieeene. Awarded 0.044000
SIG CONN .. Palatine Rd. (Shoenbeck to Wolf Roads) .........ccccceeviieeiiiiieniiinennns Awarded 0.042500
SIG CONN ..... Western Ave. (US 30—Lakewood) ........cccoceveeriiiiiniieeniee e Awarded 0.018900
RS/INT IMP North Ave. (1-290 0 IL 43) ...oooiiiiiieieiieeese et Awarded 0.056100
INT IMP ...... Plum Grove Rd. (At Higgins Road) ........ccccocceiiriiiiiiiiieeiiiee e Awarded 0.010700
INT IMP oo St Street (At HIN0IS) ....oocvviiiieiieiie e Awarded 0.002700
RS/SIG MOD/INT IMP lllinois/Grand (Kingsbury to Lake Shore Drive) .........ccccccvcieniennnn. Done 0.004200
ADD TURN LANES .... York Rd. (Industrial to Grand AVE.) ........ccccevoieriiniiienieeiiecnee e Done 0.003800
SERVICE IMP ......... SW ROULE LANE SEIVICE ....c.eeiiiiiiiiiiieiieeiee e Scheduled 0.005516
SIG INTCONN ... WaShington SIrET ......evvicieee e Scheduled 0.030370
SIG INTCONN ... L B9 e Scheduled 0.068650
ENGR .....ccccoc... Citywide—NaperVille ..........cccoiviiiiiiiieieee e 0.086230
SIG INTCONN ... WaShington Sreetl ........oocvveiiiiiee e Scheduled 0.008230
SIG INTCONN ... Lewis Ave. (Yorkhousse to ILL 173) .....ccceeiiieeiiiiieeeiiiee e Scheduled 0.034600
SIG INTCONN ...ooiiiiieiiiie e Schaumberg Rd. (Barrington to Martingale) ..........cccccoeviiiiieeinnnenn. Scheduled 0.078080
Vanpool Program (94 vehicles) ..........cccccoe... Region-Wide Suburban .........ccccccoiiiiiiiiii e Done 0.134000
Transp. Center ......ccocceeeevineeenne North West Cook County Done 0.032835
Transp. Center ... Sears T.F. ..o Done 0.005805
SEALON .o ClATK/LAKE ...ttt Done 0.010000
Station RECON .....ccveviiiiiiiiiecec e 18 Th DOUGIAs LINE ....cceeiiiiiiiiiiieiee e Done 0.001500
Station Recon ... LINEN o Done 0.001500
Station Recon (O] 1= To =3 €] 0 YRR PPPRR Done 0.001300
Com. Pkg ....... LISIE e Done 0.010177
Com. Pkg Jefferson Park ..o Done 0.000110
Com. Pkg EdISON Park ......oooiiieiiiie e Done 0.003614
COM. PKQ eevieiiiiie et Palating ..o Done 0.004336
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TABLE 1—Continued

Project type Location description Co;rtlgtlsgon SIP credit
COM. PKQ cevvveeiiiie e ceee e CeNtral SIrEEL ....vvviiiiee et Done 0.000519
Com. Pkg .... Palating ....eeieieii e Done 0.004890
Com. Pkg CryStal LAKE ..ooveeiiciiie ettt e e s e s Done 0.034948
Com. Pkg 137Th/RIVEIAAlE .....eoiiiiiiiiieee e Done 0.004565
Com. Pkg RIVET FOTEST ...ttt ettt e a e sre e e e e snnaeeetaeeennes Done 0.000289
Com. Pkg L115Th/KENSINGION ..eiiiiiiiiiiiie ettt Done 0.002795
Com. Pkg N 0 ) SRRSO S SRS Done 0.004483
Com. Pkg WIIMELEE et Done 0.001587
Com. Pkg 5 0 ) RSOSSN Done 0.000507
Com. Pkg EdISON PArk ......oooiiiiiiii e Done 0.002371
Com. Pkg 1 T PR Done 0.003967
Com. Pkg HANOVET PArK ....cooiiiiiiiii e Done 0.021799
Com. Pkg [ LY USRS OPSR SRS Done 0.008911
Com. Pkg ChiCag0 RIAGE ....oiiiiiieiiiiieeieit ettt Done 0.002159
Com. Pkg B0 1 = Lo S RSOSSN Done 0.000675
Com. Pkg EIMNUISE ettt Done 0.003857
Com. Pkg [ LY USRS OPSR SRS Done 0.009326
Com. Pkg MOIEON GIOVE ...oiiiiiiiiiiiiet ettt e e e e Done 0.001444
Com. Pkg [ 1 111 1= RSP RRSPSR Done 0.003598
Com. Pkg HAIVAIA ...t seeee e Done 0.006299
Com. Pkg WIlIOW SPIINGS vvvieeiiiie ettt e st e e ee e e e e e e snae e e snnaeeennneas Done 0.001200
Com. Pkg EdQeDrOOK ......eeiiiieie e Done 0.002240
Com. Pkg BENSENVIIIE ...ttt Done 0.002010
Com. Pkg HANOVET PArK ....cooiiiiiiiii e Done 0.015020
Com. Pkg 11T 111 1= o RSP RRSPR Done 0.002570
Com. Pkg ROULE 59 .ot Done 0.025020
Com. Pkg Lake FOrest (WESE) ..iccueeieiieeeiiiee e ciee e sttt e e stiee e evee e snveeesnnne e e snnaneenes Done 0.013780
Com. Pkg LOMDAIA ..o e Done | e
Com. Pkg EIMNUISE oo e e e e e e e e e e nnaaeeenes Done 0.001010
Com. Pkg WOOASTOCK ...t Done 0.019000
Com. Pkg UNIVEISILY PATK ..iiiveeiiiie ettt e ie e sve e s sane e e snneeeeneneeeenes Done 0.019950
Com. Pkg GraySIaKe ....ooeiieiie it Done 0.006210
Com. Pkg 8K FOIEST .oiiiiiiiieciiie ettt e e e e e et e e e e e eeennreee s Done 0.004260
Com. Pkg 0L St St it Done 0.003380
Com. Pkg [ To3 o To o SRRSO R STPS Done 0.007360
Com. Pkg RAVENSWOOU ..ottt ettt et e e seeee e Done 0.000130
Com. Pkg HICKOTY CrEEK ...iiiiiiee ittt e se e se e e e nenee e Done 0.060140
Com. Pkg (02 1Y TSSO PP PUPPRRPPP Done 0.005980
Com. Pkg BIUE ISIANA ..ot Done 0.019430
Com. Pkg (=T 0T ] o | PP URROOPPRTPPPPRN Done 0.016200
Com. Pkg L= 1Yo L RSO STPS Done 0.003860
Com. Pkg MEYWOOD ...ttt ettt et e e e st e e sane e e e snneeeanes Done 0.000600
Com. Pkg 1A VZ T o TSRS SPRR ST Done 0.001960
Com. Pkg RAVINIA e Done 0.003210
Com. Pkg FOX RIVET GIOVE ....vvviiiiieeciiie e st e e ete e e stte e esiaea e stvee e sneaeessnneneesnnneeanes Done 0.025170
Com. Pkg MEAINAN ... Done 0.012250
Com. Pkg HANOVET PArK ...oiiiiiii ittt e s e s e e e snnee e Done 0.011840
Com. Pkg WWOTER ettt Done 0.003530
Com. Pkg ROSEIIE . e Done 0.007710
Com. Pkg CryStal LaKe ......eeiiiiiie e Done 0.015050
Com. Pkg .... T B €1 (T o =Ty o TSR Done 0.000300
Com. Pkg ....... vee | BAITINGEON .ottt eee s Done 0.002420
Rideshare Prog. .......... B B = L To [ To 0111/ To = SRR Scheduled 0.040000
Rapid Transit Service . MIAWaY AIFPOIT ettt seeee e Done 0.220000
Transp. Center ... Deerfield Lake-CO0K ......ccociiiiiiiiie e seee e sinee e Done 0.004160
Station Recon .... DAVIS ST, ettt san e Done 0.004000
Station Recon .... AAISON i Done 0.004000
Station Recon .... KING DIV ettt et e e e sae e e eaeeeanes Done 0.003000
Station Recon oo | WAShIiNGtON/WENIS ......ccoiuviieeiiiie e Done 0.003000
Com. Pkg ....... ree | Y et e e re e s Done 0.027910
Com. Pkg .... MOIEON GIOVE ..eeiiiiieiiiiieiie ettt et e e e st e e e e e st ee e e e e s e nanee Done 0.002460
Com. Pkg .... BOth AVE. <. Scheduled 0.043200
Com. Pkg .... ROUNG LAKE ...eveiieiiiee ettt e se e sae e e e e e nnaeeeenes Done 0.015150
Com. Pkg .... GraySIaKe ....oooiieiie it Done 0.009170
Com. Pkg .... a0 ][ Lo = USRS SR STPS Scheduled 0.005430
Com. Pkg .... SCRAMDBUIG oo Scheduled 0.042090
Com. Pkg .... 08K FOIEST .oiiiiiiiie ettt et e e e ee et e e et e e e e e e nnreee s Scheduled 0.004680
Com. Pkg .... vee | LAKE COOK ..ot Scheduled 0.026390
COM. PKQ ceevveeiiiie et GraYSIAKE ...vvieiiiieeciee et e e e e nraee s Scheduled 0.035290
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[FR Doc. 95-23472 Filed 9-20-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 300
[FRL—5300-9]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of a site from
the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
NAS Whidbey Seaplane Base, located
on Whidbey Island, Washington from
the National Priorities List (NPL). The
NPL is Appendix B of 40 CFR part 300
which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the State of Washington have
determined that no further cleanup
under CERCLA is appropriate and that
the selected remedy has been protective
of public health, welfare and the
environment.

EFFECTIVE DATE: September 21, 1995.

FOR FURTHER INFORMATION CONTACT:

R. Matthew Wilkening, Site Manager,
U.S. Environmental Protection
Agency, Region 10, 1200 6th Avenue,
HW-124, Seattle, WA 98101, (206)
553-1284.

Engineering Field Activity, NW
(primary Admin. Record location)
Naval Facilities Engineering
Command, 19917 7th Ave. Poulsbo,
Washington

SUPPLEMENTARY INFORMATION: The site to

be deleted from the NPL is NAS

Whidbey Seaplane, Whidbey Island,

Washington.

A Notice of Intent to Delete for this
site was published July 17, 1995 in
Federal Register [60 FR 36770]. The
closing date for comments on the Notice
of Intent to Delete was August 31, 1995.
EPA received no comments.

EPA identifies sites which appear to
present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Any site deleted from the NPL
remains eligible for remedial actions in
the unlikely event that conditions at the
site warrant such action in the future.
Deletion of a site from the NPL does not
affect responsible party liability or
impede Agency efforts to recover costs
associated with response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and record keeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: September 12, 1995.

Chuck Clarke,

Regional Administrator, USEPA Region 10.
For the reasons set out in the

preamble, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp. p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

2. Table 2 of Appendix B to part 300
is amended by removing the site NAS
Whidbey Seaplane Base, Whidbey
Island, Washington.

[FR Doc. 95-23438 Filed 9-20-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 799
[OPPTS-42111F, FRL 4927-8]
RIN NO. 2070-AB94

Withdrawal of Certain Testing
Requirements for Office of Water
Chemicals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending the final test
rule for the Office of Water Chemicals
by rescinding the 90—day subchronic
testing requirement for 1,1,2,2-
tetrachloroethane and the 90-day and
14—day testing requirements for 1,1-
dichloroethane. The testing
requirements are being rescinded
because the Agency has received data
adequate to meet the data needs for
which the test rule was promulgated.
DATES: This amendment shall become
effective on November 6, 1995. In
accordance with 40 CFR 23.5, this rule
shall be promulgated for purposes of
judicial review at 1 p.m. eastern
(daylight or standard as appropriate)
time on October 5, 1995.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division

(7408), Office of Pollution Prevention
and Toxics, 401 M St., SW.,
Washington, DC 20460, (202) 554-1404,
TDD (202) 554-0551, Internet address:
TSCA-Hotline@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: EPA is
amending the final test rule for the
Office of Water Chemicals in 40 CFR
799.5075 by rescinding; (1) the 90—day
subchronic testing requirement for
1,1,2,2-tetrachloroethane, (2) the 90-day
testing requirements for 1,1-
dichloroethane, and (3) the 14—-day
testing requirements for 1,1-
dichloroethane.

|. Background

In the Federal Register of April 10,
1995 (60 FR 18079), EPA proposed
rescinding the 90—day subchronic
testing requirement for 1,1,2,2-
tetrachloroethane and the 90—day and
14—day testing requirements for 1,1-
dichloroethane. The rule establishing
these testing requirements was
promulgated pursuant to TSCA section
4(a), and published in the Federal
Register on November 10, 1993 (58 FR
59667).

The reasons for the proposal were that
data had become available for these
substances which, after review by EPA,
were adjudged to be adequate to meet
the data needs for which the test rule for
these substances was promulgated, the
establishment of Health Advisories for
the Office of Water. The final test rule
for Drinking Water Contaminants
Subject to Testing (“‘the Office of Water
Chemicals test rule”’) which EPA is now
amending, is codified in 40 CFR
799.5075.

I1. Public Comments

EPA received only one public
comment during the public comment
period. This comment, from the ODW
Chemicals Task Force of Washington,
D.C., agreed with the Agency proposal.

I11. Amended Testing Requirements

The Office of Water Chemicals test
rule at 40 CFR 799.5075 is amended to
delete the 90—-day subchronic testing
requirement for 1,1,2,2-
tetrachloroethane and the 14—day and
90-day testing requirements for 1,1-
dichloroethane. Specifically, parties
subject to the test rule will no longer
have to comply with 40 CFR
799.5075(a)(1), (c)(1)(i)(A) and
©@)(D(A).

IV. Economic Analysis

Eliminating these testing

requirements will reduce testing costs.

Therefore, this amendment should not
cause adverse economic impact.
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V. Rulemaking Record

EPA has established a docket for this
rulemaking (docket number OPPTS—
42111F).This docket contains the basic
information considered by EPA in
developing this rule, appropriate
Federal Register notices, and the
comment received on the proposal. The
rulemaking record includes the
following:

(1) Halogenated Solvents Industry
Alliance (HSIA). Letter from Peter
Voytek, Ph.D. to Connie Musgrove,
USEPA entitled; Request for
Modification of Study Requirements
(June 28, 1994).

(2) National Institute of
Environmental Health Sciences
(NIEHS). Letter from William Eastin,
Ph.D. to Roger Nelson, USEPA (July 7,
1994) with two attachments:

(a) Pathco. “Chairperson’s Report
Structure Activity Relationship Studies
of Halogenated Ethane-Induced
Accumulation of Alpha-2U-Globulin in
the Male Rat Kidney: Part A, B, C, -
Studies Conducted in F344 Rats at
Microbiological Associates.”

(b) Microbiological Associates, Inc.
Final Report -Study Nos. 03554.11 —
03554.12. 1,1,2,2-Tetrachloroethane
(TCE).

(3) USEPA. Memorandum from Bruce
Mintz to Roger Nelson ‘“Request for
Office of Water Recommendation for
Approval/Disapproval of June 28, 1994
HSIA Request for Modification of Test
Standards for 1,1-Dichloroethane and
1,1,2,2-Tetrachloroethane.” (Office of
Water Test Rule).

(4) Voytek, P. Note (Fax) to Roger
Nelson entitled “Preliminary Testing of
1,1-Dichloroethane in Drinking Water.”
(Aug 3, 1994).

(5) Unpublished. ““Original Draft of
Report to EPA HERL, Cincinnati in
1986 - James V. Bruckner, Ph.D.
(Undated).

(6) Muralidhara, S., R. Ramanathan,
C.E. Dallas and J.V. Bruckner. “Acute,
Subacute and Subchronic Oral Toxicity
Studies of 1,1-Dichloroethane (DCE) in
Rats.” Society of Toxicology Abstract
(1986).

(7) USEPA. Memorandum from
Krishan Khanna to Roger Nelson
“Review of 1,1-Dichloroethane (DCE)
Data (TSCA Test Rule for Office of
Water Chemicals).” November 15, 1994,

(8) ODW Chemicals Task Force. Letter
to TSCA Documents Receipt Office, Re:
OPPTS-42111E. May 10, 1995.

(9) USEPA.. Office of Water
Chemicals; Final Test Rule. 58 FR
59667, November 10, 1993.

(10) USEPA. Test Rule; Office of
Water Chemicals Proposed Withdrawal
of Certain Testing Requirements. 60 FR
18079, April 10, 1995.

V1. Public Docket

The docket for this rulemaking is
available for inspection from 12 noon to
4 p.m., Monday through Friday, except
legal holidays. The TSCA Public Docket
Office, is located in Room B-607
Northeast Mall, 401 M St., SW.,
Washington, D.C. 20460.

VII. Regulatory Assessment
Requirements

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “‘significant” and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of the Executive Order.
Under section 3(f), the order defines a
“significant regulatory action” as an
action that is likely to result in a rule
(1) having an annual effect on the
economy of $100 million or more, or
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments or communities (also
referred to as *‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, it has been determined
that this rule is not ““significant”” and is
therefore not subject to OMB review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), | certify that this
test rule would not have a significant
impact on a substantial number of small
businesses because the amendment
would relieve a regulatory obligation to
conduct certain chemical tests.

C. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub.L.
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may

result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s rule contains no Federal
mandates (under the regulatory
provisions of Title Il of the UMRA) for
State, local, or tribal governments or the
private sector. This rule reduces
enforceable duties on any of these
governmental entities or the private
sector by revoking rules requiring
testing.

D. Paperwork Reduction Act

OMB has approved the information
collection requirements contained in
this proposed test rule under the
provisions of the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 et seq., and
has assigned OMB Control number
2070-0033. This rule would reduce the
public reporting burden associated with
the testing requirement under the final
test rule. A complete discussion of the
reporting burden is contained at 58 FR
59680, November 10, 1993.

List of Subjects in 40 CFR Part 799

Chemicals, Chemical export,
Environmental protection, Hazardous
substances, Health effects, Laboratories,
Provisional testing, Reporting and
recordkeeping requirements, Testing,

Incorporation by reference.
Authority: 15 U.S.C. 2603.
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Dated: September 12, 1995.
Lynn R. Goldman,

Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

Therefore, 40 CFR chapter |,
subchapter R, part 799 is amended as
follows:

PART 799 — [AMENDED]

1. The authority citation for part 799
continues to read as follows:
Authority: 15 U.S.C. 2603, 2611, 2625.

2.1n §799.5075 by revising

paragraphs (a)(1), (c)(1)()(A), (€)(2)()(A)
and (d)(1) to read as follows:

§799.5075 Drinking water contaminants
subject to testing.

a * * *

(1) Chloroethane (CAS No. 75-00-3),
1,1,2,2-tetrachloroethane (CAS No. 79—
34-5), and 1,3,5-trimethylbenzene (CAS
No. 108-67-8) shall be tested as
appropriate in accordance with this
section.

* * * * *

(C * * *

* * *

(iL)* * *

(A) An oral 14—day repeated dose
toxicity test shall be conducted with
chloroethane, 1,1,2,2-tetrachloroethane,
and 1,3,5-trimethylbenzene in
accordance with §798.2650 of this
chapter except for the provisions in
§ 798.2650(a); (b)(1); (¢); (€)(3), (4)(0), (5),
(6), (7)(1), (iv), (v), (B)(vii), (9(i)(A), (B),
(12)(v); and (f)(2)(i). Each substance
shall be tested in one mammalian
species, preferably a rodent, but a non-
rodent may be used. The species and
strain of animals used in this test should
be the same as those used in the 90—day
subchronic test required in paragraph
(c)(2)(i) of this section. The tests shall be
performed using drinking water.
However, if, due to poor stability or
palatability, a drinking water test is not
feasible for a given substance, that
substance shall be administered either
by oral gavage, in the diet, or in
capsules.

* * * * *
* * *

(iz)* * *

(A) An oral 90—day subchronic
toxicity test shall be conducted with
chloroethane and 1,3,5-
trimethylbenzene in accordance with
§798.2650 of this chapter except for the
provisions in § 798.2650(e)(3), (7)(i), and
(11)(v). The tests shall be performed
using drinking water. However, if, due
to poor stability or palatability, a
drinking water test is not feasible for a
given substance, that substance shall be

administered either by oral gavage, in
the diet, or in capsules.

(d) Effective date. (1) This section is
effective on December 27, 1993, except
for paragraphs (a)(1), (¢)(1)(i)(A), and
(©)(2)()(A). Paragraphs (a)(1),
©)(D)()(A), and (c)(2)(i)(A) are effective
on November 6, 1995.

* * * * *

[FR Doc. 95-23461 Filed 9-20-95; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43—-CFR Public Land Order 7160
[CO-935-1430-01; COC-55991]
Withdrawal of National Forest System
Lands for Telluride Ski Area; Colorado

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order withdraws
approximately 4,000 acres of National
Forest System lands from mining for 50
years to protect recreational resources
and facilities at the Telluride Ski Area.
These lands have been and will remain
open to such forms of disposition as
may by law be made of National Forest
System lands and to mineral leasing.
EFFECTIVE DATE: September 21, 1995.
FOR FURTHER INFORMATION CONTACT:
Doris Chelius, BLM Colorado State
Office, 2850 Youngfield Street,
Lakewood, Colorado 80215-7076, 303—
239-3706.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described National Forest
System lands are hereby withdrawn
from location and entry under the
United States mining laws (30 U.S.C.
Ch. 2 (1988)), for protection of facilities
and resources at the Telluride Ski Area:

Uncompahgre National Forest
New Mexico Principal Meridian

T.42N.,,R.9W,,

Sec. 1, lots 2, 3, 4, 6, 7, and 8, S¥2NW%4,
and SWYa;

Sec. 2, lots 1, 2, 3, and 4, SY2NEV4,
S¥2SW¥4, and SEY4;

Sec. 4, lot 2;

Sec. 9, SY2SY2NEY4, SY2NWY4, and SY2;

Sec. 10, W¥2NEY4SEY4NEYa4,
SY2SWYaNWVa, W¥2SWVa, and
EY2SEYa;

Sec. 11;

Sec, 12, W2;
Sec. 13, W¥z;
Sec. 14,
Sec. 15, EY2 and NW¥4;
Sec. 22, NEYaNEY4;
Sec. 23, N¥z;
Sec. 24, NWY4.
T.43N.,,R.OW.,,
Sec. 33, lots 18, 19, and 20;
Sec. 34, lots 17, 18, 22, 23, and 24;
Sec. 35, lots 28, 29, 30, 31, and 32.

The areas described aggregate
approximately 4,000 acres of National
Forest System lands in San Miguel
County. This withdrawal includes all
National Forest System lands and
excludes any privately owned lands
within the described areas.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
National Forest System lands under
lease, license, or permit, or governing
the disposal of their mineral or
vegetative resources other than under
the mining laws.

3. This withdrawal will expire 50
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to Section 204(f) of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1714(f) (1988), the
Secretary determines that the
withdrawal shall be extended.

Dated: September 5, 1995.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 95-23365 Filed 9-20-95; 8:45 am]
BILLING CODE 4310-JB-P

43 CFR Part 1820
[WO-420-4191-02—-24 1A]
RIN 1004-AC41

Application Procedures, Execution and
Filing of Forms: Correction of State
Office Addresses for Filings and
Recordings, Proper Offices for
Recording of Mining Claims

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: This administrative final rule
amends the regulations pertaining to
execution and filing of forms in order to
reflect the new address of the Wyoming
State Office of the Bureau of Land
Management (BLM), which moved in
September 1995. All filings and other
documents relating to public lands in
Wyoming and Nebraska must be filed at
the new address of the State Office.
EFFECTIVE DATE: October 1, 1995.

FOR FURTHER INFORMATION CONTACT: Ted
Hudson, (202) 208-4256.
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SUPPLEMENTARY INFORMATION: This
administrative final rule reflects the
administrative action of changing the
address of the Wyoming State Office of
BLM. It changes the street address for
the personal filing of documents relating
to public lands in Wyoming and
Nebraska, but makes no other changes
in filing requirements.

Specifically, it does not change the
mailing address of the Wyoming State
Office, but only the street address.
Therefore, this amendment is published
as a final rule with the effective date
shown above.

Because this final rule is an
administrative action to change the
address for one BLM State Office, BLM
has determined that it has no
substantive impact on the public. It
imposes no costs, and merely updates a
list of addresses included in the Code of
Federal Regulations for the convenience
of the public. The Department of the
Interior, therefore, for good cause finds
under 5 U.S.C. 553(b)(B) and 553(d)(3)
that notice and public procedure
thereon are unnecessary and that this
rule may take effect upon publication.

Because this final rule is a purely
administrative regulatory action having
no effects upon the public or the
environment, it has been determined
that the rule is categorically excluded
from review under Section 102(2)(C) of
the National Environmental Policy Act
(42 U.S.C. 4332(2)(C)).

This rule was not subject to review by
the Office of Management and Budget
under Executive Order 12866.

As required by Executive Order
12630, the Department of the Interior
has determined that the rule would not
cause a taking of private property. No
private property rights would be
affected by private property. No private
property rights would be affected by a
rule that merely reports address changes
for BLM State Offices. The Department
therefore certifies that this proposed
rule does not represent a governmental
action capable of interference with
constitutionally protected property
rights.

Further, the Department has
determined under the Regulatory
Flexibility Act (5 U.S.C. 601, et seq.)
that it will not have a significant
economic impact on a substantial
number of small entities. Reporting
address changes for BLM State Offices
will not have any economic impact
whatsoever.

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under 44
U.S.C. 3501 et seq.

The Department hereby certifies that
this proposed rule meets the applicable
standards provided in Sections 2(a) and
2(b)(2) of Executive Order 12778.

List of Subjects in 43 CFR Part 1820

Administrative practice and
procedure, Application procedures,
Execution and filing of forms, Bureau
offices of record.

Under the authority of section 2478 of
the Revised Statutes (43 U.S.C. 1201),
and 43 U.S.C. 1740, subpart 1821, part
1820, group 1800, subchapter A, chapter
Il of title 43 of the Code of Federal
Regulations is amended as set forth
below:

PART 1820—APPLICATION
PROCEDURES

Subpart 1821—Execution and Filing of
Forms

1. The authority citation for part 1820
is revised to read as follows:

Authority: R.S. 2478, 43 U.S.C. 1201; 43
U.S.C. 1740, unless otherwise noted.

2. Section 1821.2-1 is amended by
revising in paragraph (d) the location
and address of the Bureau of Land
Management State Office in Wyoming to
read:

§1821.2-1 Office hours; place for filing.

(d)* * *

STATE OFFICE AND AREA OF
JURISDICTION

* * * * *

Wyoming State Office, 5353
Yellowstone Rd, Cheyenne WY 82009;
Mail: P.O. Box 1828, Cheyenne, WY
82003—Wyoming and Nebraska

* * * * *
Dated: September 14, 1995.
Sylvia V. Baca,

Deputy Assistant Secretary of the Interior.
[FR Doc. 95-23408 Filed 9-20-95; 8:45 am]
BILLING CODE 4310-84-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 2
[FCC 95-316]

Fixed-Satellite Service; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: On August 3, 1995 (60 FR
39657), the Commission published a
final rule amending its Table of

Frequency Allocations by adding a
footnote and revising a footnote to
permit use of the 17.8-20.2 GHz band
for military space-to-Earth (*‘downlink’’)
fixed-satellite transmissions. The
Commission is correcting the
amendatory language and table
amendments to ensure that the
amendments are properly incorporated
into the 1995 revision of the Code of
Federal Regulations volume.

EFFECTIVE DATE: August 3, 1995.

FOR FURTHER INFORMATION CONTACT:
Tom Mooring, Office of Engineering and
Technology, (202) 776-1620.

SUPPLEMENTARY INFORMATION: The
Commission is correcting the
amendatory language and display of the
Table of Frequency Allocations in the
summary of the Memorandum Opinion
and Order published in the Federal
Register August 3, 1995, (60 FR 39657)
at the request of the Office of the
Federal Register to ensure that the
October 1, 1995, revision of 47 CFR
Parts O to 19 accurately reflects those
amendments to the Table and is in the
correct editorial format.

Federal Communications Commission
William F. Caton,
Acting Secretary.

Amendatory Text Correction

Accordingly, in FR Doc. 95-19164,
published in the Federal Register on
August 3, 1995, beginning on page
39657, make the following corrections:

§2.106 [Corrected]

Beginning on page 39657, in the third
column, amendatory instruction 2 and
the amendments to § 2.106 Table of
Frequency Allocations are corrected to
read as follows:

2. Section 2.106, the Table of
Frequency Allocations, is amended as
follows:

a. Remove the existing entries for
17.7-18.1 GHz and 18.1-18.6 GHz in
columns (1) through (3) and for 17.7—
17.8 GHz and 17.8-18.6 GHz in columns
(4) through (7);

b. Add entries in numerical order for
17.7-17.8 GHz, 17.8-18.1 GHz and
18.1-18.6 GHz in columns (1) through
(7);

c. Revise entries for 18.6-18.8 GHz
through 20.1-20.2 GHz;

d. Add United States footnote US334;
and

e. Revise Government footnote G117.

The additions and revisions read as
follows:

§2.106 Table of Frequency Allocations.

* * * * *
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International table

United States table

FCC use designators

Region 1—alloca-

Region 2—alloca-

Region 3—alloca-

Government

Non-Government

Rule part(s) Special-use fre-

tion GHz tion GHz tion GHz Allocation GHz Allocation GHz quencies
1) ) (©)] 4 (5) (6) @
* * * * * * *
17.7-17.8 17.7-17.8 17.7-17.8 17.7-17.8 17.7-17.8
FIXED FIXED FIXED FIXED AUXILIARY
BROADCAST-
ING (74)
FIXED-SATELLITE FIXED-SAT- FIXED-SAT- FIXED-SAT- CABLE TELE-
(space-to-Earth) ELLITE (space- ELLITE (space- ELLITE (space- VISION RELAY
(Earth-to-space) to-Earth) (Earth- to-Earth) (Earth- to-Earth) (Earth- (78)
869 to-space) 869 to-space) 869 to-space) DOMESTIC PUB-
LIC FIXED (21)
MOBILE MOBILE MOBILE MOBILE PRIVATE OPER-
ATIONAL-
FIXED MICRO-
WAVE (94)
us271 US271 NG140
NG144
17.8-18.1 17.8-18.1 17.8-18.1 17.8-18.1 17.8-18.1
FIXED FIXED FIXED FIXED AUXILIARY
BROADCAST-
ING (74)
FIXED-SATELLITE FIXED-SAT- FIXED-SAT- FIXED-SAT- CABLE TELE-
(space-to-Earth) ELLITE (space- ELLITE (space- ELLITE (space- VISION RELAY
(Earth-to-space) to-Earth) (Earth- to-Earth) (Earth- to-Earth) (78)
869 to-space) 869 to-space) 869 DOMESTIC PUB-
LIC FIXED (21)
MOBILE MOBILE MOBILE MOBILE PRIVATE OPER-
ATIONAL-
FIXED MICRO-
WAVE (94)
US334 G117 US334 NG144
18.1-18.6 18.1-18.6 18.1-18.6 18.1-18.6 18.1-18.6
FIXED FIXED FIXED FIXED AUXILIARY
BROADCAST-
ING (74)
FIXED-SATELLITE FIXED-SAT- FIXED-SAT- FIXED-SAT- CABLE TELE-
(space-to-Earth) ELLITE (space- ELLITE (space- ELLITE (space- VISION RELAY
to-Earth) to-Earth) to-Earth) (78)
DOMESTIC PUB-
LIC FIXED (21)
MOBILE MOBILE MOBILE MOBILE PRIVATE OPER-
ATIONAL-
FIXED MICRO-
WAVE (94)
870 870 870 870 US334 G117 870 US334
NG144
18.6-18.8 18.6-18.8 18.6-18.8 18.6-18.8 18.6-18.8
FIXED EARTH EXPLO- FIXED EARTH EXPLO- EARTH EXPLO- AUXILIARY
RATION-SAT- RATION-SAT- RATION-SAT- BROADCAST-
ELLITE (pas- ELLITE (pas- ELLITE (pas- ING (74)
sive) sive) sive) CABLE TELE-
VISION RELAY
(78)
FIXED-SATELLITE FIXED FIXED-SAT- SPACE RE- FIXED DOMESTIC PUB-
(space-to-Earth) ELLITE (space- SEARCH (pas- LIC FIXED (21)
872 to-Earth) 872 sive)
MOBILE except FIXED-SAT- MOBILE except FIXED-SAT- PRIVATE OPER-
aeronautical mo- ELLITE (space- aeronautical ELLITE (space- ATIONAL-
bile to-Earth) 872 mobile to-Earth) FIXED MICRO-
WAVE (94)
Earth Exploration- MOBILE except Earth Exploration- MOBILE except
Satellite (pas- aeronautical Satellite (pas- aeronautical
sive) mobile sive) mobile
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International table

United States table

FCC use designators

Region 1—alloca-

Region 2—alloca-

Region 3—alloca-

Government

Non-Government

Special-use fre-

Rule part(s)

tion GHz tion GHz tion GHz Allocation GHz Allocation GHz quencies
1) @ 3 4 (5) (6) O
Space Research SPACE RE- Space Research SPACE RE-
(passive) SEARCH (pas- (passive) SEARCH (pas-
sive) sive)
871 871 871 US254 US255 US254 US255
US334 G117 US334 NG144
18.8-19.7 18.8-19.7 18.8-19.7 18.8-19.7 18.8-19.7
FIXED FIXED FIXED FIXED AUXILIARY
BROADCAST-
ING (74)
FIXED-SATELLITE FIXED-SAT- FIXED-SAT- FIXED-SAT- CABLE TELE-
(space-to-Earth) ELLITE (space- ELLITE (space- ELLITE (space- VISION RELAY
to-Earth) to-Earth) to-Earth) (78)
DOMESTIC PUB-
LIC FIXED (21)
MOBILE MOBILE MOBILE MOBILE PRIVATE OPER-
ATIONAL-
FIXED MICRO-
WAVE (94)
US334 G117 US334 NG144
19.7-20.1 19.7-20.1 19.7-20.1 19.7-20.1 19.7-20.1
FIXED-SATELLITE FIXED-SAT- FIXED-SAT- FIXED-SAT-
(space-to-Earth) ELLITE (space- ELLITE (space- ELLITE (space-
to-Earth) to-Earth) to-Earth)
Mobile-Satellite MOBILE-SAT- Mobile-Satellite MOBILE-SAT-
(space-to-Earth) ELLITE (space- (space-to- ELLITE (space-
to-Earth) Earth). to-Earth)
873 873A 873B 873A 873B 873C
873C 873D 873D
873 873E 873 US334 G117 873E US334
20.1-20.2 20.1-20.2 20.1-20.2 20.1-20.2 20.1-20.2
FIXED-SATELLITE FIXED-SAT- FIXED-SAT- FIXED-SAT-
(space-to-Earth) ELLITE (space- ELLITE (space- ELLITE (space-
to-Earth) to-Earth) to-Earth)
MOBILE-SAT- MOBILE-SAT- MOBILE-SAT- MOBILE-SAT-
ELLITE (space- ELLITE (space- ELLITE (space- ELLITE (space-
to-Earth) to-Earth) to-Earth) to-Earth)
873A 873B 873C
873D
873 873A 873B 873 873A 873B 873 873A 873B US334 G117 US334

873C 873D

*

873C 873D

*

873C 873D

*

United States (US) Footnotes

* * * * *

US334 In the band 17.8-20.2 GHz,
Government space stations and associated
earth stations in the fixed satellite (space-to-
Earth) service may be authorized on a
primary basis. For a Government
geostationary satellite network to operate on
a primary basis, the space station shall be
located outside the arc measured from East
to West, 70°W to 120°W. Coordination
between Government fixed-satellite systems
and non-Government systems operating in
accordance with the United States Table of
Frequency Allocations is required.

Government (G) Footnotes
* * * * *

G117 In the bands 7.25-7.75 GHz, 7.9-8.4
GHz, 17.8-21.2 GHz, 30-31 GHz, 39.5-40.5

GHz, 43.5-45.5 GHz and 50.4-51.4 GHz the
Government fixed-satellite and mobile-
satellite services are limited to military
systems.

* * * * *

[FR Doc. 95-23168 Filed 9-20-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 95-39; FCC 95-382]

Network Financial Interest and
Syndication Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission repealed
significant portions of its financial
interest and syndication (*‘fin/syn”)
rules, scheduled the remaining rules for
expiration, and committed itself to
conducting a proceeding six months
prior to the scheduled expiration date.
On April 5, 1995, the Commission
adopted a Notice of Proposed Rule
Making initiating the instant review of
these rules. It also sought comment in
the Notice of Proposed Rule Making on
whether to accelerate the expiration
date for the remaining rules in the event
it determined that no basis had been
shown for retaining them. Having
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considered the record before it, the
Commission finds that those parties
favoring retention of the remaining fin/
syn rules have failed to meet their
burden of proof, and that continuation
of the rules therefore is not justified.
The intended effect of this action is to
eliminate the fin/syn rules in their
entirety without delay.

EFFECTIVE DATES: Sections 73.659,
73.660, 73.661, and 73.663 are removed
effective September 21, 1995. Section
73.662 is amended effective September
21, 1995, and removed effective August
30, 1996.

FOR FURTHER INFORMATION CONTACT:
Robert Kieschnick, (202) 739-0770, or
David E. Horowitz, (202) 776-1653,
Mass Media Bureau, Policy and Rules
Division.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 95-39,
FCC 95-382, adopted August 29, 1995,
and released September 6, 1995. The
complete text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center (room 239), 1919
M Street NW., Washington, DC 20554,
and may be purchased from the
Commission’s copy contractor,
International Transcription Service
(202) 857-3800, 2100 M Street NW.,
Washington, DC 20037.

Synopsis of the Report and Order

1. The fin/syn rules, which were
adopted in 1970 to limit network
control over television programming
and thereby foster diversity of
programming through the development
of diverse and antagonistic
programming sources, restricted the
ability of the three established networks
(ABC, CBS, and NBC) to own and
syndicate television programming. As
stated above, we initiated the instant
proceeding pursuant to our Second R&O
in MM Docket No. 90-162, in which we
determined that, given competitive
conditions in the television
programming marketplace, the fin/syn
rules should be repealed in their
entirety. While we concluded in the
Second R&O that market conditions did
not justify retention of the fin/syn
restrictions, we also determined that
several critical non-market factors
warranted a staggered repeal rather than
immediate elimination of all of the
rules. First, we developed a scheme to
allow us to observe the operation of a
partially deregulated market for a period
of time to see whether our assessment
that the networks would not act in ways
detrimental to diversity and competition
following deregulation was valid.

Second, a gradual phase-out of our
restrictions on active syndication in
particular appeared warranted because
we considered that lifting the restraints
on such syndication posed a more
significant risk of damage to outlet
diversity than that posed by lifting the
other restraints, in the event our
conclusions about the reactions of the
marketplace proved wrong. Finally, we
recognized that immediate elimination
of all the rules could be disruptive and
have unintended and unforeseen
negative effects.

2. The rules that we retained, and
which we consider here, relate to active
syndication on the part of the networks,
their involvement in the first-run non-
network market, warehousing of
programs, and reporting requirements.
Under these rules, the networks have
been prohibited from actively
syndicating prime time entertainment
network programming or first-run non-
network programs to television stations
within the United States. Any such
program for which a network holds a
passive syndication right must have
been syndicated domestically through
an independent syndicator. Further,
networks have been prohibited from
holding or acquiring a continuing
financial interest or syndication right in
any first-run, non-network program
distributed in the United States unless
the network had solely produced that
program. The anti-warehousing
safeguards we adopted were designed to
prevent a network from withholding
prime time programs from the
syndication market for an unreasonable
period of time. Finally, sem-annual
reporting requirements were imposed
on the networks.

3. Both the Second R&O and the
Notice were explicit that parties who
oppose the scheduled expiration of the
remaining fin/syn restrictions would
bear the burden of proof in this
proceeding. In the Notice, we further
explained that commenters opposing
the expiration of the rules would *“‘need
to convince us that, based on the current
status of the program production and
distribution markets and the activities of
the networks since 1993, the
Commission should continue regulation
in this area. Parties arguing for retention
of fin/syn restrictions should support
their positions with empirical data and
economic analysis.” Notice at para. 12.
Thus, because we determined that, as of
1993, market conditions did not justify
retention of the fin/syn rules, we made
clear that those favoring retention of the
rules would have to present evidence of
the networks’ behavior and the status of
program production and distribution
markets since that time.

4. In both the Second R&O and the
Notice, we also set forth a list of
fourteen factors that we deemed
relevant to our review of the remaining
rules. See Second R&O at para. 118;
Notice at para. 12.

5. We find that commenters favoring
retention of the remaining fin/syn rules
have failed to carry their burden of
demonstrating that, based on empirical
data and economic analysis of the
television program production and
distribution markets and network
activities since 1993, the rules are
necessary to ensure competitive market
conditions or source and outlet
diversity.

6. Certain arguments made by these
commenters suggest that the
Commission must prove that repeal of
the rules is justified. The Association of
Independent Television Stations, Inc.
(“INTV™), for example, argues that there
is no rational basis for sunsetting the
rules, that the FCC has found that the
networks have the incentive and ability
to deprive independent stations of
access to syndicated programming, and
that the Commission must make
contrary findings based on substantial
evidence in order to sunset the rules.
We disagree. Based on a thorough
review of extensive record evidence, the
Commission concluded in the Second
R&O that the development of
competitive conditions in program
production and distribution markets
and the decline of network dominance
warranted the total repeal of the rules.
This decision was affirmed by the
Seventh Circuit. Capital Cities/ABC, Inc.
v. FCC, 29 F.3d 309 (7th Cir. 1994).
Moreover, the Court warned the FCC
that only a compelling reason could
justify retention of the rules after their
scheduled expiration. Id. at 316. Thus,
absent such a compelling showing on
the part of those seeking to retain the
rules, there are no grounds for
suggesting, as INTV does, that the
Commission must reexamine its
conclusions regarding the lack of need
for fin/syn regulation.

7. The Coalition to Preserve the
Financial Interest and Syndication Rule
(“‘Coalition”) acknowledges in its reply
comments that it must carry the burden
of proof. Nonetheless, its discussion at
times suggests that the burden of proof
has shifted to those favoring expiration
of the rules, i.e., the networks. Thus, the
Coalition asserts that the networks have
failed to show that certain arguments
submitted and findings made in
proceedings conducted prior to 1993 are
no longer valid. However, absent a
showing based on post-1993 evidence
that such earlier arguments and findings
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are valid now, the networks are not
required to disprove them.

8. Proponents of retention of the rules
also argue that repeal of the rules will
yield no benefits. The Coalition, for
example, states that the purpose of the
instant proceeding is to test the
Commission’s 1993 predictions
regarding the beneficial effects of
repealing the rules, and argues that,
since 1993, our relaxation of the rules
has not resulted in predicted public
welfare benefits. Similarly, King World
Productions, Inc. (““*King World”’), which
focuses its comments on first-run
syndicated programming, argues that
allowing the networks to syndicate first-
run programming would produce no
public benefit and a probability of harm
to source diversity.

9. The purpose of this proceeding,
however, is not to determine whether
any particular benefits have been
realized as a result of the partial
elimination of our fin/syn rules. Rather,
we provided for the instant review of
our remaining rules because we wanted
to be certain that their removal would
not cause harm. Among our concerns
was the possibility that we may have
erred in predicting that the networks
would not be able to abuse their
position if we removed all restrictions
on syndication. However, we have
already concluded, and the Seventh
Circuit has agreed, that the syndication
rules are no longer justified by the
conditions of the program distribution
market, and we are concerned here only
with preventing any harm that could
result if we were wrong. We anticipate
that the repeal of our fin/syn rules will
have benefits over time, but our focus
here is on whether or not there is
evidence that repeal will threaten
diversity in the program production and
distribution markets.

10. Generally speaking, many of the
pro-fin/syn arguments presented in this
proceeding are unconvincing because
they rely on conclusions reached by the
Commission or others prior to 1993, or
on analysis of network behavior before
that time. Proponents of retaining the
rules also rely in part on arguments that
were rejected in the Second R&O. Our
Notice stated that commenters opposing
the scheduled expiration of our rules
would need to present information
about and analysis of network activities
and the operation of program markets
since 1993. Thus, arguments based on
earlier analyses or data are irrelevant to
the instant review (unless the data are
used as a comparative benchmark), as
are arguments rejected in our Second
R&O.

11. We turn now to an examination of
the arguments made in this proceeding

that provide data and/or economic
analysis relevant to the period from
1993 to the present. In the discussion
set forth below, we consider these
arguments as they relate to the fourteen
factors set forth in the Second R&O and
the Notice.

12. The extent to which a network-
owned program is syndicated primarily
to that network’s affiliates. The only
relevant data on this issue were
submitted by those favoring elimination
of the remaining fin/syn rules. Thus, for
example, the National Broadcasting
Company, Inc. (**“NBC”’) provides figures
for its single in-house production that
has been in active first-run syndication
by a third-party syndicator since 1993,
a series entitled “News 4 Kids.” As of
May 1995, this program was being
carried on 210 stations, of which only
49—or 23%—are either owned by or
affiliated with NBC. In contrast, the
proponents of retention of the rules did
not provide evidence showing that
network-owned programs are
syndicated primarily to network-owned
or -affiliated stations. King World states
in its comments that NBC launched a
weekly series entitled *“Memories Then
and Now” which, in its initial season,
was carried on 44 stations, 31 of which
were either owned by or affiliated with
NBC. According to King World, this
program illustrates how the networks
exploit their affiliates to exercise power
over the distribution system. However,
the figures King World cites are for
February 1992, a period of time that is
not relevant to this proceeding except
insofar as it is used to place post-1993
network behavior into context.
Moreover, even if we consider these
figures as relevant here, we note that
NBC points out that *“Memories Then
and Now” was syndicated by an
independent distributor, and that King
World does not claim that NBC had any
influence over the syndicator’s sales
practices. According to NBC, the fact
that the program was a failure in
syndication shows that NBC does not
have the power over the distribution
system that King World claims. If it had
such power, NBC states, it would have
been able to force sufficient clearances
to make the show a success. ABC also
points out that the clearance of a
program by only 31 NBC affiliates does
not show that the networks have used
their affiliates to exercise undue control
over the distribution system. Finally, we
observe that no evidence was presented
showing that Fox Broadcasting
Company (“‘Fox’), which is permitted
under our rules to engage in active
syndication, has favored its affiliates in
syndicating Fox programming. We find

that evaluation of fin/syn repeal under
this factor fails to support a conclusion
that the networks favor affiliates in
syndicating their programs.

13. The percentage of network
programming in which a network has
obtained a financial interest or
syndication right. According to the
Coalition, the established networks have
taken financial interests, through either
co-productions or in-house productions,
“in approximately 40 percent of new
shows picked up since the Commission
eliminated the financial interest rule in
1993.” Coalition Comments at 17. The
Coalition asserts that this figure is
evidence of the exercise of the
established networks’ market power in
the purchase of programming. However,
the Coalition does not explain how it
arrived at this figure. Moreover, as both
Capital Cities/ABC, Inc. (““ABC”) and
NBC point out, the Coalition’s figure,
even if valid, merely shows that the
established networks have not had a
financial interest in the majority of new
shows picked up since the Commission
eliminated the financial interest rule, a
circumstance that is inconsistent with
the contention that the networks have
exercised undue market power. In sum,
no evidence has been presented that
demonstrates that the established
networks have exercised undue market
power in acquiring a financial interest
in prime time entertainment
programming.

14. Further, no party has presented
any evidence indicating that the
established networks have allowed their
financial interests in or syndication
rights to programming aired during
prime time to influence their decisions
to either retain or cancel that
programming. Under our current rules,
the established networks may have both
a financial interest in and syndication
rights to programming produced in-
house. NBC states that every network in-
house program that premiered in the fall
of 1994 was canceled by its respective
network by the end of the broadcast
season, and asserts that this fact refutes
any suggestion that the networks accord
favored treatment to their in-house
productions. We find that proponents of
retaining the remaining fin/syn
restrictions have not demonstrated
network favoritism toward programming
in which they have a financial interest,
or to which they have syndication
rights, in any way that would adversely
affect diversity within the program
production market.

15. The relative change in the number
of independent producers creating and
selling television shows to the networks.
In its reply comments, the Coalition
suggests that data from a study
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submitted by Economists Incorporated
in comments filed in MM Docket No.
94-123, the Prime Time Access Rule
(“PTAR”) proceeding, demonstrate that
“source diversity has declined
dramatically since the financial interest
rule was repealed.” Coalition Reply
Comments at 25. Specifically, the
Coalition relies on Appendix E of the
study to show that there has been a
reduction in the number of suppliers of
prime time entertainment series since
the 1993-94 season. This appendix lists
the packagers of programming included
in the prime time schedules of ABC,
NBC, and CBS Inc. (“‘CBS”) from the
1969-70 season to the 1994-95 season
and the percentage of prime time
network programming supplied by these
packagers. Figures for the 1995-96
season are projected based on one week
of the announced fall line-up on the
three networks. Economists
Incorporated defines “packager” for
purposes of this calculation as the entity
that assumed contractual responsibility
to a network for production or delivery
of a series.

16. While we agree with the Coalition
that the Economists Incorporated study
indicates a decline in the number of
packagers of programming included in
the prime time schedules of ABC, NBC,
and CBS from 29 in 1993-94 to 17 in the
fall of 1995, we do not agree that these
figures necessarily demonstrate a
reduction in source diversity due to
either the relaxation of our fin/syn rules
or anticompetitive behavior on the part
of the three networks. We note that
Appendix E also shows that the number
of packagers declined from 31 to 26
from 1990-91 to 1991-92, which was
prior to the relaxation of our rules. We
believe that this decline, which cannot
be attributed to elimination of the
financial interest rule, is instead
attributable to the inherent riskiness of
prime time programming, which may
also explain the change in the number
of packagers on which the Coalition
comments. In addition, we observe that
the identity of the packagers listed in
Appendix E varies from year to year.
This suggest that the list for any given
year does not represent all program
suppliers selling to the networks, nor
can the variations in the lists be used to
support a finding that suppliers are
being excluded from the market. We
also observe that Warner Brothers,
which is developing a new broadcast
television network to compete with
ABC, CBS, and NBC, is providing
23.33% of the prime time entertainment
schedule of the three major networks for
the fall of 1995. This figure tends to
discount any claim that ABC, CBS, and

NBC are trying to restrict the supply of
programming provided by competitors.
In short, the information cited by the
Coalition does not demonstrate that
relaxation of our fin/syn rules has led to
any reduction in the number of
independent producers actively
competing to create and sell television
shows to the networks. Finally, to the
extent that there has been any decline
in the number of suppliers of prime
time programming, it may be due at
least in part, as CBS claims, to the major
studios supplying an increased
percentage of prime time programming.

17. Concentration of ownership in the
program production industry. In
connection with this factor, commenters
favoring retention of the fin/syn rules
focused on levels of network ownership
of prime time entertainment
programming. The Coalition asserts that
the networks’ share of copyrights in
such programming has increased from
29% to 35% since repeal of the financial
interest rule but does not provide
documentation for these figures. INTV
contends that the percentage of prime
time entertainment series produced in-
house by the networks increased from
less than 1% in 1984-85 to 7.6% in the
1993-94 season. (We note that
Economists Incorporated, upon which
INTV relies, has revised its figures of
7.6% for 1993-94 to 6.3%.) However,
neither the Coalition nor INTV
establishes a clear trend toward
increased network ownership of such
programming that is attributable to the
relaxation of our fin/syn rules or that
constitutes a cause for concern from a
public interest standpoint. Moreover,
looking at the percentages of hours of
prime time entertainment series
accounted for by in-house network
production since 1993, we observe that
these percentages have fluctuated from
year to year. Accordingly to NBC, in-
house productions accounted for 20.2%
of the established networks’ prime time
entertainment series hours in 1992-93,
19.0% of these hours in 1993-94, 25.8%
of these hours in 1994-95, and 22.2% of
these hours in the Fall 1995 schedule.
(We note that the wide difference
between the figures cited by INTV and
those cited by NBC is due to the fact that
INTV’s figures refer to the percentage of
the number of prime time entertainment
series produced in-house, whereas
NBC'’s figures document the number of
hours of such programming.) Thus, we
cannot say, based on the showings made
in this proceeding, that the networks
have acted to preclude the prime time
programs of other producers from
reaching the market, or that program
production has been concentrated in the

hands of the networks as a result of the
relaxation of the fin/syn rules to the
detriment of the viewing public. Indeed,
the fact that independently owned
“packagers’ provided 80.97% of the
prime time programming hours
included in the schedules of ABC, CBS,
and NBC during the 1993-94 season,
provided 74.2% of these hours during
the 1994-95 season, and are scheduled
to provide 77.7% of these hours in the
upcoming 1995-96 season clearly
demonstrates that the three established
networks are not precluding
independent product from their
schedules and thereby concentrating
ownership of prime time programming
in their hands.

18. Audience shares of first-run
syndicated programming carried by
non-network affiliated stations during
prime time. According to INTV,
expiration of the fin/syn rules will limit
the ability of independent stations to
acquire first-run prime time syndicated
programs. INTV states that first-run
programming accounts for only 39% of
the prime time programming of
independent stations, and that this
programming ““rarely achieves” ratings
comparable to the ratings of
programming shown on the networks.
However, the Economists Incorporated
data cited by INTV reflect only
programming aired in the top 50
markets in November 1994, and do not
include ratings information. Thus, the
data cited do not support INTV’s claims.
ABC notes that first-run productions
such as ““Star Trek/Deep Space Nine,”
“Kung Fu,” and “The Legendary
Journeys of Hercules™ have been
syndicated successfully in prime time
without reliance on the networks’
affiliates. In sum, it has not been shown
that competitive first-run prime time
programming is unavailable to
independent stations, nor has it been
demonstrated that the repeal of our
remaining fin/syn restrictions would
diminish the amount of first-run
programming available to independent
stations or otherwise be detrimental to
the diversity of programs and program
sources.

19. The overall business practices of
emerging networks, such as Fox, in the
network television and syndication
business. Although it does not directly
discuss its business practices, Fox
provides information in its reply
comments about its production of prime
time programming. Fox states that it
currently produces only 3%z of its own
15 hours of prime time network
programming, and that it produces a
substantial amount of programming for
other networks, including “Chicago
Hope™ and “‘Picket Fences” for CBS.
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Fox offers itself as a ““perfect laboratory
model”’ of a broadcast network that has
not been subject to regulatory
constraints as a producer. We believe
that the fact that most of the prime time
programming aired on the Fox network
is produced by outside suppliers is
evidence that permitting a network to
own and syndicate programming does
not result in foreclosing independent
suppliers from the market.

20. Network negotiating patterns,
particularly the manner in which
networks obtain financial interests and
syndication rights and the extent to
which successful negotiations over
back-end rights influence network
buying decisions. While not directly
addressing this issue, the Coalition does
assert that the established networks
have uniformly lowered the license fees
they pay for prime time entertainment
programming. However, the Coalition
cites figures without providing any
documentation. Moreover, as NBC
points out, the Coalition does not
indicate in citing its figures what type
of programming is involved or the track
record of the producer. As a result, we
cannot assess the significance of the
Coalition’s numbers. We note, too, that
CBS cites independent industry analysts
as reporting that the average license fees
paid by the three major networks, as
estimated on a per-hour basis, remained
virtually unchanged from the 1992-93
season through the 199495 season.
Thus, we find that proponents of
retaining the fin/syn rules have
provided no probative evidence that the
established networks have exercised
undue market power since 1993 in their
negotiations for financial interests and
syndication rights in television
programming.

21. Mergers or acquisitions involving
networks, studios, cable systems and
other program providers since our 1993
fin/syn decision took place. CBS cites a
number of mergers that have occurred
since 1993 that have resulted in the
formation of large new competitors in
the video production and distribution
markets. Among these are the merger of
Viacom Inc., Blockbuster Entertainment
Corp., and Paramount Communications,
Inc., which has resulted in a company
with both production and distribution
capabilities. To the extent that such
mergers have strengthened the
production and distribution capabilities
of the merging parties, the three original
networks are facing more effective
competitors in the video production and
distribution markets. We note as well
the recent announcements that the Walt
Disney Company plans to acquire ABC
and that Westinghouse Electric Corp.
plans to purchase CBS. The Commission

will, or course, be reviewing these
acquisitions in the normal course of its
regulatory business to ensure that they
do not undermine the competiveness of
the production and distribution
markets.

22. The growth of additional
networks, including the development of
Fox and its position vis-a-vis the three
major networks. In their comments,
NBC, CBS, and ABC point to the
growing audience share of Fox, and to
their own declining audience share, as
evidence of the competition Fox
provides to the established broadcast
networks. CBS notes that the aggregate
prime time viewing share of the three
original networks, which had already
fallen to 59% in 1992, dropped further
to 57% in the 1993-94 season. NBC,
CBS, and ABC also point to the
emergence of the United Paramount and
Warner Brothers networks as evidence
of both the forward integration of
existing television programming
producers into the distribution of
programming through broadcast
television outlets and the increased
number of potential purchasers of
television programming. INTV argues
that these new networks cannot
compete effectively with the established
networks because of the structural
advantages enjoyed by the latter—
primarily the number of VHF stations
owned by or affiliated with the
established networks. INTV also
suggests that the two newest networks
have not had a significant competitive
impact because they supply only 2 to 4
hours of weeknight prime time
programming. We have, however,
already decided in our Second R&O that
any structural advantages of the
established networks are no longer
sufficient to allow them to dominate the
program production and distribution
markets. Moreover, Fox has competed
effectively for a number of VHF
affiliates and initiated a series of
affiliate switches, which have resulted
in some of the established networks
having fewer, rather than more, VHF
affiliates than they did in 1993. Thus,
any structural advantage that the
established networks may have had
based on ownership of an affiliation
with VHF stations has been diminished
rather than increased since our Second
R&O. Even if the impact of the United
Paramount and Warner Brothers
networks is currently relatively small,
they nonetheless appear to be viable
new competitors for the established
networks and may increase their market
share as Fox has done. Given Fox’s
growth in audience share, as
documented by Economists

Incorporated in our PTAR proceeding,
and the emergence of two additional
broadcast networks, we find that the
established broadcast television
networks have faced more, rather than
less, competition from broadcast
television purchasers and distributors
since 1993. In keeping with this finding,
we disagree with King World’s claim
that the established networks have
bottleneck power over the broadcast
television distribution system.

23. The growth in the number and
types of alternative outlets for sale of
programming (e.g. the development of
the Direct Broadcast Satellite (““‘DBS’’)
service; cable penetration; wireless cable
development). We determined in our
Second R&O that cable networks were
competitors to the established broadcast
television networks in the purchase of
television programming. CBS and ABC
point out in this proceeding that there
has been continued growth in the
number and audience share of not only
cable networks but also other networks
using alternative distribution
technologies (e.g., DBS, wireless cable),
and they cite data provided in
Economists Incorporated’s PTAR
comments that demonstrate the
increased market share of cable
networks. The Coalition argues that
cable and other services are not effective
competitors to broadcast television, and
that cable and other non-broadcast
networks therefore are not effective
competitors to broadcast networks.
However, we have already decided in
our Second R&O that these alternative
video delivery systems provide
sufficient competition with the
broadcast networks to obviate the need
for fin/syn restrictions and, absent
evidence of new developments, this
conclusion need not be revisited.
Moreover, based on the evidence in the
record before us, we find that the
established broadcast television
networks have faced more, rather than
less, competition for the acquisition of
television programming from non-
broadcast television purchasers since
1993.

24. Proponents of retaining our
remaining fin/syn rules have failed to
carry their burden of proof that earlier
relaxation of these rules has threatened
diversity in the television program
production and distribution markets, or
enabled the established networks to
engage in anticompetitive activities to
the detriment of the public interest; or
that the current conditions of the
production and distribution markets
warrant retention of the rules.
Proponents of retaining the rules have
not provided persuasive evidence that
the established networks engage in, or



48912 Federal Register / Vol. 60, No. 183 / Thursday, September 21, 1995 / Rules and Regulations

threaten to engage in, affiliate favoritism
to the detriment of non-network
stations; that the established networks
place or retain programming in their
schedules because of their financial
interests in or syndication rights to that
programming, or for other than
legitimate competitive reasons; or that
the established networks have reduced
the pool of suppliers of television
programming through anticompetitive
practices.

25. In addition, proponents of
retaining the remaining fin/syn rules
have provided no evidence unrelated to
our fourteen factors that would cause us
to question whether the conclusions we
reached in 1993 remain valid today. Nor
have they shown that the semi-annual
reports submitted by the networks
reveal ownership patterns that pose a
threat to programming diversity.
Moreover, there is persuasive evidence
that the established broadcast television
networks have faced increased
competition for the acquisition of
television programming from broadcast
and non-broadcast television
distributors since 1993, and there is
evidence which suggests that the market
power of the established networks, as
determined by their prime time
audience share, has decreased since
1993. We therefore decline to alter our
1993 decision to sunset the remaining
fin/syn rules. In light of the fact that the
commenters have not shown a need to
retrain these rules, we also conclude
that there is no justification for
strengthening any of the rules, as the
Coalition urges.

26. Finally, we note that both the
Coalition and INTV urge us to retain,
and indeed strengthen, our reporting
requirements for the networks even if
we allow the rest of the fin/syn rules to
expire. These parties argue that it is
important for the Commission to
monitor the network’s conduct
following repeal of the remaining rules
in order to assess the impact of such
repeal. However, neither of these
commenters has demonstrated the need
to continue reporting requirements, and
we decline to do so.

27. In our Notice, we sought comment
on whether, in the event proponents of
retention of the fin/syn rules failed to
meet their burden of proving that
retaining the rules is warranted, we
should amend our rules to allow for an
expiration date earlier than November
10, 1995. Commenters in this
proceeding have failed to demonstrate
that market conditions and networks
behavior since 1993 justify retraining
the rules. In addition, no evidence or
argument has been submitted showing
that repeal of the remaining rules before

November 10, 1995, would disrupt the
conduct of business by parties relying
on the rules, although we sought
comment on this point. We also note, as
discussed above, that the networks now
face more competition than in 1993 for
the acquisition of television
programming from broadcast and non-
broadcast television distributors.
Moreover, we have described at length
the negative effects of the fin/syn rules
on production and distribution markets
in our earlier decisions. Under these
circumstances, we conclude that no
public interest purpose would be served
by allowing the rules to remain in effect
until November 10, 1995. We thus
conclude that all of the remaining fin/
syn rules will be repealed immediately
upon publication of this Order in the
Federal Register.

Final Regulatory Flexibility Analysis

28. Pursuant to the Regulatory
Flexibility Act of 1980, the Commission
has set forth the following Final
Regulatory Flexibility Analysis. The
Secretary shall send a copy of this
Report and Order, including the Final
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration in accordance
with the Regulatory Flexibility Act, 4
U.S.C. § 601 et seq.

29. Need for and Purpose of this
Action: This action is taken to accelerate
the expiration of the Commission’s
remaining fin/syn rules—previously
scheduled for November 10, 1995—so
that the rules will expire upon
publication of this Order in the Federal
Register.

30. Summary of Issues Raised by the
Public Comments in Response to the
Initial Regulatory Flexibility Analysis:
None.

31. Significant Alternatives
Considered and Rejected: The
Commission considered retaining the
remaining fin/syn rules. However, after
reviewing the comments submitted in
this proceeding, the Commission
concluded that the proponents of
retaining the rules had not met their
burden of proving that the rules are still
needed to achieve the FCC’s goals of
source and outlet diversity in the
television programming marketplace.
One commenter in this proceeding
argued that the fin/syn rules should be
strengthened. The Commission
considered this argument but concluded
that it was without merit in light of the
fact that no need for retaining the rules
at all had been demonstrated. The
Commission also considered leaving the
remaining fin/syn rules in place until
their previously scheduled expiration
date of November 10, 1995, but

concluded that no evidence had been
presented showing that earlier repeal
would disrupt the conduct of business
by parties relying on the rules. Given
the increased competition facing the
networks and the negative effects of the
fin/syn rules on production and
distribution markets, the Commission
concluded that no public interest
purpose would be served by waiting
until November 10, 1995, to sunset the
rules.

Ordering Clauses

32. Accordingly, It Is Ordered that
pursuant to the authority contained in
Sections 4(i), 4(j), 301, 303(i), 303(r),
313 and 314 of the Communications Act
of 1934, as amended, 47 U.S.C.

88 154(i), 154(j), 301, 303(i), 303(r), 313
and 314, Sections 73.659 through 73.663
of Part 73 of the Commission’s Rules, 47
CFR Part 73, Are Amended as set forth
below, effective upon publication of this
Order in the Federal Register.

33. In keeping with our recent
decision in our PTAR proceeding, It Is
Further Ordered that section 73.662 of
Part 73 of the Commission’s Rules, 47
CFR Part 73, Is Further Amended as set
forth below, effective August 30, 1996.

34. It Is Further Ordered that MM
Docket No. 95-39 Is Terminated.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334.
2. Sections 73.659 through 73.661,
and 73.663, are removed and reserved.

3. Sections 73.662 is amended by
revising the heading and introductory
text to read as follows:

73.662 Definitions for television prime
time access rules.

For purposes of § 73.658(k):

* * * * *
4. Effective August 30, 1996, § 73.662
is removed and reserved.

[FR Doc. 95-23366 Filed 9-20-95; 8:45 am]
BILLING CODE 6712-01-M
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47 CFR Part 90

[PR Docket No. 89-553, PP Docket No. 93—
253, GN Docket No. 93-252; FCC 95-395]

SMR Systems in the 900 MHz
Frequency Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission adopted a
Second Order on Reconsideration and
Seventh Report and Order,
implementing final auction rules for the
900 MHz Specialized Mobile Radio
(SMR) service. The Second Order on
Reconsideration addresses
reconsideration petitions concerning the
service rule adopted in the Second
Report and Order and Second Further
Notice of Proposed Rule Making. The
Seventh Report and Order sets forth the
rules and procedures governing the 900
MHz SMR auction, including reduced
down payments, bidding credits and
installment payment plans for small
businesses and partitioning for rural
telephone companies. The intended
effect of this action is to facilitate the
development of SMR services and to
promote competition in the wireless
marketplace.

EFFECTIVE DATE: October 23, 1995.

FOR FURTHER INFORMATION CONTACT:
Amy Zoslov (202) 418-0660. Wireless
Telecommunications Bureau or Diane
Law (202) 418-0660. Wireless
Telecommunications Bureau.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Second Order on
Reconsideration and the Seventh Report
and Order, released September 14, 1995.
The complete text of this Second Order
on Reconsideration and Seventh Report
and Order is available for inspection
and copying during normal business
hours in the FCC Dockets Branch, Room
239, 1919 M Street, N.W., Washington,
D.C., and also may be purchased from
the Commission’s copy contractor,
International Transcription Service, at
(202) 857-3800, 2100 M Street, N.W.,
Suite 140, Washington, D.C. 20037.

Synopsis of the Second Order on
Reconsideration and Seventh Report
and Order

Adopted: September 14, 1995
Released: September 14, 1995

l. Background

When the Commission established the
900 MHz SMR service in 1986, it elected
to use a two-phase licensing process. In
Phase I, licenses were assigned in 46
“Designated Filing Areas’ (DFAS)
comprised of the top 50 markets. Phase

Il licensing, for facilities outside the
DFAs, was frozen after 1986, when the
Commission opened its filing window
for the DFAs. In 1989, the Commission
adopted a Notice of Proposed Rule
Making in PR Docket 89-533, 55 FR 744
(Jan. 9, 1990), proposing to begin Phase
Il licensing of 900 MHz SMR facilities
nationwide. In 1993, the Commission
adopted a First Report & Order and
Further Notice of Proposed Rule Making
in PR Docket 89-553, 58 FR 12176
(March 3, 1993), modifying its Phase Il
proposal and seeking comment on
whether to license the 900 MHz SMR
band to a combination of nationwide,
regional, and local systems. Shortly
thereafter, Congress amended the
Communications Act to reclassify most
SMR licensees as Commercial Mobile
Radio Service (CMRS) providers and
establish the authority to use
competitive bidding to select from
among mutually exclusive applicants
for certain licensed services. The
Commission deferred further
consideration of Phase Il and
incorporated the 900 MHz docket into
its CMRS proceeding.

In the CMRS Third Report & Order,
PR Docket 89-553, 59 FR 59945 (Nov.
21, 1994), the Commission further
revised its Phase Il proposals and
established the broad outlines for the
completion of licensing in the 900 MHz
SMR band. The Commission left the
adoption of specific auction and service
rules for the Phase Il Order which the
Commission adopted in the Second
Report and Order and Second Further
Notice, PR Docket 89-553, GN Docket
No. 93-252, PP Docket No. 93-253, FCC
95-159, 60 FR 21987 and 60 FR 22023
(May 4, 1995), (Second R&O & Second
Further Notice). In that proceeding, the
Commission adopted final service rules,
established technical and operational
rules for the new MTA licensees,
defined the rights of incumbent SMR
licensees already operating in the 900
MHz band, and requested comment on
proposed auction rules. The 900 MHz
SMR band will be divided into 20 ten-
channel blocks in each of 51 service
areas based on Major Trading Areas
(MTAS), which match the blocks
previously licensed for the DFAs. Each
MTA license will give the licensee the
right to operate throughout the MTA on
the designated channels except where a
co-channel incumbent licensee already
is operating. MTA licensees will be
allowed to aggregate multiple blocks
within an MTA and to aggregate blocks
geographically in multiple MTAs. The
Commission also addressed issues
raised on reconsideration of the CMRS
Third Report & Order pertaining

specifically to the 900 MHz SMR
service. The Commission set forth
proposals for new licensing rules and
auction procedures for the service,
including provisions for designated
entities. The Commission later issued a
Public Notice requesting further
comment on the impact of the Supreme
Court’s subsequent decision in Adarand
Constructors, Inc v. Pefa, 115 S.Ct. 2097
(1995), on the proposed treatment of
designed entities.

In this Second Order on
Reconsideration & Seventh Report &
Order the Commission affirms the
coverage requirements for MTA
licensees and the interference
protections and loading requirements
for incumbents, and clarifies secondary
site licensing, finders’ preference and
foreign ownership waiver policies. The
Order also adopts auction rules,
including a tiered bidding credit and
enhanced installment payment plans for
small businesses and partitioning for
rural telephone companies.

I1. Second Order on Reconsideration
A. Service Rules

Coverage Requirements

As decided in the Second R&0O &
Second Further Notice, MTA licensees
in this service will be required to meet
coverage requirements of Y3 of the
population in the service area within
three years of the initial license grant
and #3 of the population within five
years. Alternatively, a licensee may
make a showing at five years that it is
providing ‘‘substantial service.” The
Commission denies reconsideration of
these benchmarks, and reiterates that
MTA licensees must satisfy these
requirements regardless of the area or
percentage of the MTA population that
is served by incumbent licensees. MTA
licensees may consider options such as
resale or management agreements to
fulfill the coverage requirements.

Treatment of Incumbents

To ensure that incumbent licensees
receive protection from interference by
MTA licensees, Second R&O & Second
Further Notice provides that MTA
licensees either must maintain a
minimum 113 kilometer (70 mile)
geographic separation or comply with
the Commission’s short-spacing rules
with respect to all incumbent facilities
in their service area or in adjacent
MTAs. The Commission affirms its
intention to allow MTA licensees to use
short-spacing rules to comply with
interference protection standards, and
does not believe it will resultin a
plethora of interference disputes at the
Commission. The Commission also
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affirms its adoption of the 40 dBu signal
strength contour as the protected service
area in which incumbents may modify
or add facilities, and reject petitioners’
requests to use the 22 dBu contour
instead.

The Commission will allow
incumbents to have their licenses
reissued if they are not the successful
bidder for the MTA in which they are
currently operating. This procedure,
which would be granted post-auction
upon the request of the incumbent,
would essentially convert their current
site licenses to a single “‘partitioned”
license, authorizing operations
throughout the contiguous and
overlapping 40 dBu signal strength
contours of the multiple sites. All
incumbents with reissued “‘partitioned”
licenses will have to make a one-time
filing of specific information for each of
their external base sites that will assist
the staff in updating the Commission’s
database after the close of the 900 MHz
SMR auction. Incumbents cannot
expand their 40 dBu signal strength
contour, so they may make additions or
modifications to their facilities without
notifying the Commission. If
incumbents seek to gain additional
geographic coverage beyond the 40 dBu
protected contour, they must apply for
the MTA license.

Secondary Site Licensing/Finders’
Preference

As decided in the Second R&O &
Second Further Notice, no secondary
site licenses will be granted once an
MTA licensee has been selected. The
Commission states that it is important to
assure potential MTA bidders that the
spectrum upon which they are bidding
will not become subsequently
encumbered with secondary sites. The
Commission clarifies that all pending
finders’ preference requests for 900 MHz
SMR licenses will be processed, but
eliminates future finders’ preferences
for the 900 MHz SMR service. As
provided by the rules, any stations
licensed to incumbents that are not
constructed or placed in operation will
revert automatically to the MTA
licensee for that channel block.

Loading Requirements

The Commission denies further
reconsideration of its decisions in the
CMRS Third Report & Order and the
Second R&O & Second Further Notice
with respect to loading requirements in
the 900 MHz service, as petitioners have
raised no new arguments that would
merit reconsideration. Consequently,
incumbent 900 MHz SMR licensees will
continue to be subject to loading
requirements, although they are

eliminated for MTA licensees. However,
temporary relief of the loading rules
may be available if the incumbent’s
unique circumstances warrant a waiver
of the rules.

Discontinuance of Operation

The Commission clarifies that the
amended rule regarding discontinuance
of operation (Section 90.631(f)), which
provides that stations taken out of
service for 90 consecutive days are
considered permanently discontinued,
applies only to stations that were taken
out of service after June 5, 1995 (the
effective date of the rule). The former
rule provided that stations taken out of
service for 12 months were considered
permanently discontinued.
Consequently, stations that were taken
out of service prior to June 5, 1995, are
entitled to stay out of service for the
remainder of the original 12 months
provided in the former rule, before they
will be considered permanently
discontinued. Those stations taken out
of service on or after June 5, 1995, will
be considered permanently
discontinued after 90 days. With regard
to wide-area SMR licensees that are
replacing high power analog sites with
low power digital sites, however, the
Commission will deem all the base
stations ““in operation” if the system
meets the standards and conditions set
out in Fleet Call, Inc., Memorandum
Opinion and Order, 6 FCC Rcd 1533
(1991), recon. dismissed, 6 FCC Rcd
6989 (1991). In Fleet Call, the
Commission found that conversion from
Fleet Call’s existing base stations with
aggregate loading from single high-
power sites to multiple low-power sites
on an integrated basis in six major
markets would increase spectrum
efficiency without posing a risk of
spectrum warehousing.

Foreign Ownership Waivers

In Section 332(c)(6) of the
Communications Act, Congress
reclassified certain categories of private
land mobile radio providers (PLMRS) as
commercial mobile radio service
(CMRS) providers, and provided for
their treatment as common carriers. As
a result, reclassified providers are
subject to the Section 310(b) foreign
ownership restrictions. Congress
provided for limited grandfathering of
existing foreign interests in such
licensees through a waiver petition
process whereby any reclassified
PLMRS licensee could petition the
Commission by February 10, 1994 for
waiver of the application of Section
310(b) to any foreign ownership that
lawfully existed as of May 24, 1993. In
the Second R&O & Second Further

Notice, the Commission decided to
grandfather any timely-filed petitions
for waiver of the foreign ownership
restrictions filed by an incumbent in the
event the incumbent wins the MTA
license. In the Foreign Ownership
Order, GN Docket 93-252, 60 FR 40177
(Aug. 7, 1995), the Wireless
Telecommunications Bureau noted that
the waivers apply to additional licenses
granted to petitioners in the same
service after May 24, 1993 and prior to
August 10, 1996, provided the same
ownership structure is maintained.
Thus, such entities may acquire other
SMR licenses, including MTA licenses
in which it is not the incumbent.

I11. Seventh Report and Order

A. Auction Rules

A total of 1,020 MTA licenses (51
MTAs times 20 licenses in each MTA)
will be awarded in the 900 MHz SMR
service. The Commission will use a
single simultaneous multiple round
auction to award these licenses, because
the licenses are interdependent, and
licensees likely will aggregate and/or
substitute across spectrum blocks and
geographic areas. Both incumbents and
new entrants are eligible to bid for all
MTA licenses, but winning bidders will
be subject to the CMRS spectrum cap in
47 CFR 20.6. All applicants for MTA
licenses are treated as initial applicants
for Public Notice, application
processing, and auction purposes. The
Wireless Telecommunications Bureau
will announce the time and place of the
auction and provide additional
information to bidders by future Public
Notice.

Applicants will apply for the 900
MHz SMR auction by filing a short-form
application (FCC Form 175 and paying
an upfront payment. The Commission
adopts the standard upfront payment
formula of $0.02 per pop-MHz, based on
the number of 10-channel blocks in each
MTA identified on the applicant’s Form
175 and the total MTA population. The
Wireless Telecommunications Bureau
will announce, by Public Notice, the
population calculation of each MTA,
using a formula that takes into account
incumbents within the MTA, and the
upfront payment amount of each MTA.
The Commission also adopts the
Milgrom-Wilson activity rule used in
previous multiple-round simultaneous
auctions, which requires bidders to
declare their maximum eligibility in
terms of MHz-pops and limits them to
bidding on licenses encompassing no
more than the MHz-pops covered by
their upfront payment. Failure to
maintain the requisite activity level will
result in a reduction in the amount of
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MHz-pops upon which a bidder will be
eligible to bid in the next round of
bidding, unless an activity rule waiver
is used. The Commission will provide
bidders with five activity rule waivers
which may be used in any round, but
retains the discretion to issue additional
waivers during the course of the
auction.

Each applicant will be required to
specify on its Form 175 its
classification, status as a designated
entity (if applicable), markets and
frequency blocks applied for, and
persons authorized to place or withdraw
bids. In the Order, the Commission
modified the tables in 47 CFR 90.617
and 90.619 to assign block letters to the
former frequency block numbers.
Applicants must identify any
arrangements or agreements with other
parties relating to the licenses that are
being auctioned, and certify that there
are no arrangements other than those
specified. Applicants may correct minor
defects in their short-form applications,
prior to the auction, but may not make
any major modifications to their
applications, including license area
changes, cognizable ownership changes
or changes in the identification of
parties to bidding consortia, until after
the auction. Applicants may modify
their short-form applications to reflect
formation of consortia or changes in
ownership at any time before or during
an auction, provided such changes do
not result in a change in control of the
applicant, and provided that the parties
forming consortia or entering into
ownership agreements have not applied
for licenses in any of the same
geographic license areas. In instances
where only a single applicant has
applied for a particular MTA channel
block, the Commission will cancel the
auction for that block and establish a
deadline for filing of the applicant’s
long-form application. In all instances
where mutually exclusive applications
are filed, the MTA channel block will be
included in the auction.

Bidding Issues

Bidders will be able to submit bids on
site, via personal computers using
remote bidding software, or via
telephone, but the Commission reserves
the right to have only remote bidding—
by personal computers and by
telephone—for the 900 MHz SMR
auction. The timing and duration of
auction rounds would be determined by
the Wireless Telecommunications
Bureau and announced by Public
Notice. As in prior auctions, the
Commission expects to start the auction
with relatively large bid increments and
reduce increments as bidding activity

falls. The Commission will use a
simultaneous stopping rule for this
auction to afford bidders flexibility to
pursue back-up strategies to ensure that
bidders will not hold back bids until the
final round. During the auction, the
Commission retains the discretion to
declare that the auction will end after a
specified number of additional rounds.

The Commission will specify bid
increments, i.e., the amount or
percentage by which the bid must be
raised above the previous round’s high
bid in order to be accepted as a valid bid
in the current bidding round. The
application of a minimum bid
increment helps to ensure that the
auction closes within a reasonable
period of time and is expressed in both
a percentage and fixed dollar amount.
The Commission may impose a
minimum bid increment of five percent
or $0.02 per pop-MHz, whichever is
greater, but also retains the discretion to
set, and by announcement before or
during the auction, vary the minimum
bid increments for licenses over the
course of an auction. Where a tie bid
occurs, the Commission will determine
the high bidder by the order in which
the Commission receives the bids.

Withdrawal and Default

The Commission will use the bid
withdrawal and default rules for this
auction similar to those used in prior
auctions. Under these rules, any bidder
that withdraws a high bid during an
auction before the Commission declares
bidding closed must reimburse the
Commission for the difference between
the amount of the ultimate winning bid
and the withdrawn bid if the winning
bid is lower than the withdrawn bid. An
auction winner defaulting after the close
of the auction will also have to pay the
lesser of three percent of the subsequent
winning bid or three percent of the
amount of the defaulting bid. In the
event that an auction winner defaults, is
disqualified, or if the license is revoked
or terminated, the Commission will re-
auction the license, except that the
Commission may offer the license to the
second highest bidder if the default
occurs within five days after the auction
closes.

Down Payment and Final Payment

At the conclusion of the auction,
winning bidders must supplement their
upfront payments and file their long-
form applications (FCC Form 600). The
upfront payment must be supplemented
in an amount sufficient to bring the
winning bidder’s deposit up to 20
percent of its winning bid within five
days after the close of the auction. Small
businesses eligible for installment

payments, however, must bring their
deposits up to five percent of the
winning bid within five days after the
close of the auction. Once each
applicant has filed its long form and
submitted its down payment, the
Wireless Telecommunications Bureau
will issue a Public Notice announcing
the application’s acceptance for filing
and open a 30-day window for filing
petitions to deny. Excluding designated
entities eligible for installment
payments, payment of the remaining
balance due on the license must be paid
within five business days following a
Pubic Notice announcing that the
Commission is prepared to award the
license.

Rules Prohibiting Collusion and
Transfer Requirements

The 900 MHz SMR auction will be
subject to the same regulatory
safeguards as prior auctions to prevent
applicants from colluding during the
auction or obtaining unjust enrichment
from subsequent transfer of the license.
To prevent collusion, bidders who have
applied for licenses in the same MTA on
their short-form applications may not
cooperate, collaborate, discuss, or
disclose the substance of their bids or
strategies with other bidders during the
auction except pursuant to a consortium
or arrangement identified in the short-
form application. Bidders must also
attach an exhibit to the Form 600
explaining the terms, conditions, and
parties involved in any bidding
arrangement. With respect to transfers,
licensees transferring their licenses
within three years of the initial license
grant must disclose to the Commission
all contracts and other documentation
associated with the transfer.

B. Designated Entities
Background

Section 309(j)(3)(B) of the
Communications Act provides that in
establishing eligibility criteria and
bidding methodologies the Commission
shall “promot[e] economic opportunity
and competition and ensur[e] that new
and innovative technologies are readily
accessible to the American people by
avoiding excessive concentration of
licenses and by disseminating licenses
among a wide variety of applicants,
including small businesses, rural
telephone companies, and businesses
owned by members of minority groups
and women,” collectively referred to as
“designated entities.” For broadband
PCS, the Commission adopted special
provisions for businesses owned by
members of minority groups or
women—bidding credits, installment
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payments and a separate entrepreneur’s
block—and analyzed their
constitutionality using the
“intermediate scrutiny” standard of
review articulated in Metro
Broadcasting v. FCC, 497 U.S. 547, 564—
65 (1990), because, as in Metro, the
proposed provisions involved
Congressionally-mandated benign race-
and gender-conscious measures.

After the release of the broadband
PCS rules, the Supreme Court decided
Adarand Constructors v. Pefa, 115 S.
Ct. 2097 (1995), which overruled Metro
Broadcasting ‘‘to the extent that Metro
Broadcasting is inconsistent with the
holding in Adarand that all racial
classifications must be analyzed under
strict scrutiny. In the Competitive
Bidding Further Notice of Proposed
Rulemaking, PP Docket No. 93-253, 60
FR 37786 (July 21, 1995), the
Commission modified the designated
entities provisions in the entrepreneur’s
block auction so as to render them race-
and gender-neutral, because of the
substantial delay that would be incurred
in supplementing the record to meet a
“‘strict scrutiny” standard, and to avoid
the substantial likelihood that the
auction would be stayed based on the
holding in Adarand.

Eligibility

In the 900 MHz SMR service, as in
other auctionable services, the
Commission remains committed to
meeting the statutory objectives of
promoting economic opportunity and
competition, of avoiding excessive
concentration of licenses, and of
ensuring access to new and innovative
technologies by disseminating licenses
among a wide variety of applicants,
including small businesses, rural
telephone companies, and businesses
owned by members of minority groups
and women. Because of the large
number of available licenses and the
presence of incumbents throughout the
900 MHz SMR band, the Commission
will not create an entrepreneur’s block
in this service. Nevertheless, the
Commission adopts several provisions
for bidding in the 900 MHz auction by
small businesses which will foster the
Commission’s statutory goals. Taking
commenters’ suggestions into account,
the Commission defines two categories
of small businesses: (1) An entity that,
together with affiliates, has average
gross revenues for the three preceding
years of $3 million or less; and (2) an
entity that, together with affiliates, has
average gross revenues for the three
preceding years of $15 million or less.
The Commission will define any
investor in the applicant with a 20
percent or greater interest to be

attributable for purposes of determining
small business status. The 20 percent
attribution threshold is derived from the
measure of SMR attribution for purposes
of applying the CMRS spectrum cap.
The Commission also adopts the
multiplier governing the CMRS
spectrum cap, set out in 47 CFR
20.6(d)(6).

Bidding Credits, Installment Payments
and Reduced Down Payments

Under this “tiered” approach, small
businesses falling under the $3 million
benchmark are eligible for a 15 percent
bidding credit on any MTA license;
those falling under the $15 million
benchmark are eligible for a 10 percent
bidding credit. Bidding credits for small
businesses are not cumulative. Thus a
$3 million small business will be
eligible for only a 15 percent bidding
credit, not a 25 percent credit. All small
businesses may make a reduced down
payment (five percent of the winning
bid following the close of the auction,
with the balance of the down payment
paid five days after a Public Notice
announcing that the Commission is
prepared to grant the license), and are
entitled to pay the bid balance in
quarterly installments over the
remaining license term. Small
businesses falling under the $3 million
benchmark will be able to make interest-
only payments (U.S. Treasury note rate)
for the first five years of the license
term; small businesses falling under the
$15 million benchmark will be able to
make interest-only payments (U.S.
Treasury note rate plus 2.5 percent) for
the first two years of the license term.
The Commission believes that
broadening the scope of opportunities
for small businesses, particularly on a
tiered basis, will result in substantial
participation by women and minorities,
and that the expected capital outlay for
the 900 MHz service will not present the
same type of obstacles for those entities
as a more costly spectrum-based service
like PCS. For this reason, the
Commission does not adopt reduced
upfront payments for small businesses
in the 900 MHz service.

Transfer Restrictions and Unjust
Enrichment Provisions

Small businesses entitled to special
provisions in the 900 MHz SMR service
seeking to transfer their licenses, as a
condition to approval of the transfer,
must remit to the government a payment
equal to a portion of the total value of
the benefit conferred by the government.
Thus, a small business that received
bidding credits seeking transfer or
assignment of a license to an entity that
is not a small business or does not

qualify as a smaller business under the
definitions in 47 CFR §90.814(b)(1),
will be required to reimburse the
government for the amount of the
bidding credit, plus interest at the rate
imposed for installment financing at the
time the license was awarded, before
transfer will be permitted. The amount
of this payment will be reduced over
time as follows: a transfer in the first
two years of the license term will result
in a reimbursement of 100 percent of the
value of the bidding credit: in year three
of the license term the payment will be
75 percent; in year four the payment
will be 50 percent and in year five the
payment will be 25 percent, after which
there will be no payment. If a small
business under the $3 million definition
seeks to transfer or assign a license to

a small business under the $15 million
definition, for the purposes of
determining the amount of payment, the
value of the bidding credit is five
percent, the difference between the 10
and 15 percent bidding credits. The five
percent difference will be subject to the
same percentage reductions over time as
specified above. These payments will
have to be paid to the U.S. Treasury as

a condition of approval of the
assignment or transfer.

If a licensee that was awarded
installment payments seeks to assign or
transfer control of its license to an entity
that does not meet either of the
definitions set forth in Section
90.814(b)(1) during the term of the
license, the Commission will require
payment of the remaining principal and
any interest accrued through the date of
assignment as a condition of the license
assignment or transfer. Moreover, if a
small business under the $3 million
definition seeks to assign or transfer
control of a license to a small business
under the $15 million definition (that
does not qualify for as favorable an
installment payment plan), the
installment payment plan for which the
acquiring entity qualifies will become
effective immediately upon transfer. A
licensee may not switch to a more
favorable payment plan. If an investor
subsequently purchases an
“attributable” interest in the business
during the first five years of the license
term and, as a result, the gross revenues
or total assets of the business exceed the
applicable financial cap, thereby
requiring the applicant to forfeit
eligibility for an installment payment
scheme, unjust enrichment provisions
also will apply.

Partitioning for Rural Telcos

Rural telephone companies (rural
telcos) are permitted to acquire
partitioned 900 MHz SMR licenses in
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either of two ways: (1) They may form
bidding consortia to participate in
auctions, and then partition the licenses
won among consortia participants; and
(2) they may acquire partitioned 900
MHz SMR licenses from other licensees
through private negotiation and
agreement either before or after the
auction. Each member of a consortium
will be required to file a long-form
application, following the auction, for
its respective mutually agreed-upon
geographic area. Partitioned areas must
conform to established geopolitical
boundaries (such as county lines). With
respect to rural telcos, each area must
include all portions of the wireline
service area of the rural telco applicant
that lies within the MTA service area.
Rural telcos are defined as local
exchange carriers having 100,000 or
fewer access lines, including all
affiliates. If a rural telco receives a
partitioned license post-auction from
another MTA licensee, the partitioned
area must be reasonably related to the
rural telco’s wireline service area that
lies within the MTA service area. The
Commission will presume as
“reasonably related” a partitioned area
that contains no more than twice the
population of that portion of a rural
telco’s wireline service area that lies
within the MTA service area.

C. Other Matters

Although the Commission did not
request comment on this issue, the
National Paging and Personal
Communications Association (NPPCA)
suggests that the Commission establish
a Telecommunications Development
Fund (TDF) to assist small businesses in
accessing capital for build-out purposes.
While the Commission fully supports
the goal of ensuring the participation of
small businesses in the provision of
SMR services, the proposal raised by
NPPCA is beyond the scope of this
proceeding. As such, it is not addressed
in this proceeding.

IV. Procedural Matters and Ordering
Clauses

Final Regulatory Flexibility Analysis

Pursuant to the Regulatory Flexibility
Act of 1980, 5 U.S.C. §603, the
Commission incorporated an Initial
Regulatory Flexibility Analysis (IRFA)
into the Further Notice of Proposed Rule
Making. Written public comments on
the IRFA were requested. The
Commission’s final regulatory flexibility
analysis for this Seventh Report and
Order in PP Docket No. 93-253 is as
follows:

A. Need for and purpose of the action.
This rule making proceeding was

initiated to secure comment on
proposals for establishing a flexible
regulatory scheme for the 900 MHz
Specialized Mobile Radio (SMR) service
that would promote efficient licensing
and enhance the service’s competitive
potential in the commercial mobile
radio marketplace. The proposals
adopted herein are also designed to
implement Congress’s goal of giving
small businesses, rural telephone
companies, and businesses owned by
members of minority groups and women
the opportunity to participate in the
provision of spectrum-based services in
accordance with 47 U.S.C. 309(j)(4)(D).

B. Issues raised in by the public in
response to the initial analysis. No
comments were submitted specifically
in response to the Initial Regulatory
Flexibility Analysis.

C. Significant alternatives considered.
The Second Further Notice of Proposed
Rule Making in this proceeding offered
numerous proposals. All significant
alternatives have been addressed in the
Seventh Report and Order. The majority
of commenters supported the major
tenets of the proposed rules and some
commenters suggested changes to some
of the Commission’s proposals. Any
regulatory burdens we have adopted for
applicants (for example, small
businesses) in the 900 MHz SMR
applicants are necessary to carry out the
Commission’s duties under the
Communications Act of 1934, as
amended, and the Omnibus Budget
Reconciliation Act of 1993. The Final
Regulatory Flexibility Analysis, as
required by Section 604 of the
Regulatory Flexibility Act is set forth in
Appendix B.

Ordering Clauses

Accordingly, it is ordered That,
pursuant to the authority of Sections 4(i)
303(r), 309(j), and 332 of the
Communications Act of 2934, as
amended, 47 U.S.C. 154(i), 303(r),
309(j), and 332, this Second Order on
Reconsideration and Seventh Report
and Order is adopted and Part 90 of the
Commission’s Rules is amended as set
forth below.

It is further ordered that the rule
amendments set forth below will
become effective October 23, 1995.

It is further ordered, that the Petitions
for Reconsideration filed by Advanced
Mobilecomm, Inc., American Mobile
Telecommunications Association,
Celsmer, DW Communications, Inc.,
Geotek Communications, Inc., Nextel,
Personal Communications Industry
Association, RAM Mobile Data Limited
Partnership, and Southern California
Edison Company are granted to the

extent discussed herein, and denied in
all other respects.

List of Subjects in 47 CFR Part 90
Radio.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Amendatory Text

Part 90 of Chapter | of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for Part 90 is
revised as follows:

Authority: Sections 4, 303, 309 and 332, 48
Stat. 1066, 1082, as amended; 47 U.S.C.
88154, 303, 309 and 332, unless otherwise
noted.

2. Section 90.7 is amended by adding
a definition for 900 MHz SMR MTA-
based license or MTA license” in
alphabetical order to read as follows:

§90.7 Definitions.
* * * * *

900 MHz SMR MTA-based license or
MTA license. A license authorizing the
right to use a specified block of 900
MHz SMR spectrum within one of the
47 Major Trading Areas (“MTAs"), as
embodied in Rand McNally’s Trading
Areas System MTA Diskette and
geographically represented in the map
contained in Rand McNally’s
Commercial Atlas & Marketing Guide
(the “MTA Map”’), with the following
exceptions and additions:

(1) Alaska is separated from the
Seattle MTA and is licensed separately.
(2) Guam and the Northern Mariana
Islands are licensed as a single MTA-

like area.

(3) Puerto Rico and the United States
Virgin Islands are licensed as a single
MTA-like area.

(4) American Samoa is licensed as a
single MTA-like area.

The MTA map is available for public
inspection in the Office of Engineering
and Technology’s Technical Information
Center, room 7317, 2025 M Street NW.,
Washington, DC.

* * * * *

2. Section 90.173 is amended by

revising paragraph (k) to read as follows:

§90.173 Policies governing the
assignment of frequencies.
* * * * *

(k) Notwithstanding any other
provisions of this part, any eligible
person may seek a dispositive
preference for a channel assignment on
an exclusive basis in the 220-222 MHz,
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470-512 MHz, and 800 MHz bands by
submitting information that leads to the
recovery of channels in these bands.
Recovery of such channels must result
from information provided regarding the
failure of existing licensees to comply
with the provisions of §§90.155, 90.157,
90.629, 90.631 (e) or (f), or 90.633 (c) or
(d). Any recovered channels in the 900
MHz SMR service will revert

automatically to the MTA licensee.
* * * * *

3. Section 90.617(d) is amended by
revising Table 4B to read as follows:

§90.617 Frequencies in the 809.750-824/
854.750-869 MHz, and 896—901/935-940
MHz bands available for trunked or
conventional system use in non-border
areas.

* * * * *

(d)* * *

TABLE 4B—SMR CATEGORY 896—
901/935-940 MHz Band-Channels
(200 CHANNELS)

Block Channel Nos.

A, 1-2-3-4-5-6-7-8-9-10

B .. 21-22-23-24-25-26-27-28-29—
30

C o 41-42-43-44-45-46-47-48-49—
50

D ... 61-62-63-64—65—66—67—68—-69—
70

E .. 81-82-83-84-85—-86—-87—-88-89—
920

Foe 101-102-103-104-105-106-107—
108-109-110

[CTT 121-122-123-124-125-126-127—-
128-129-130

H . 141-142-143-144-145-146-147—
148-149-150

| 161-162-163-164-165-166—-167—
168-169-170

N R 181-182-183-184-185-186-187—
188-189-190

Koo 201-202—-203-204-205-206—-207—-
208-209-210

Lo 221-222-223-224-225-226-227—-
228-229-230

M ... 241-242-243-244-245-246-247—
248-249-250

N 261-262—-263-264-265-266—-267—
268-269-270

O o 281-282—-283-284-285-286—-287—
288-289-290

P 301-302—-303-304-305-306-307—-
308-309-310

Q . 321-322-323-324-325-326-327-
328-329-330

R ... 341-342—-343-344-345-346-347—-
348-349-350

S 361-362—-363—-364—-365-366-367—
368-369-370

R 381-382—-383-384-385-386—-387—
388-389-390

* * * * *

4. Section 90.619(a)(5) is amended by
revising Table 4B to read as follows:

§90.619 Frequencies available for usein
the U.S./Mexico and U.S./Canada border
areas.

TABLE 4B—UNITED STATES-MEXICO
BORDER AREA, SMR CATEGORY
896-901/935-940 MHZ BAND (200
CHANNELS)

Block | Channel Nos.

Channels numbered above 200 may be used
only subject to the power flux density limits
at or beyond the Mexican border stated in
paragraph (a)(2) of this section.

A 1-2-3-4-5-6-7-8-9-10

B 21-22-23-24-25-26-27-28-29—
30

C o 41-42-43-44-45-46-47-48-49—
50

D ... 61-62—-63—-64—65—-66—67—-68—-69—
70

E . 81-82-83-84-85-86—-87-88—-89—
90

Fo 101-102-103-014-105-106-107—
108-109-110

G 121-122-123-124-125-126-127—
128-129-130

H . 141-142-143-144-145-146-147—
148-149-150

[ 161-162-163-164-165-166-167—
168-169-170

J o 181-182-183-184-185-186-187—
188-189-190

Ko 201-202-203-204-205-206—-207—
208-209-210

Lo 221-222-223-224-225-226-227—
228-229-230

Mo 241-242-243-244-245-246-247—
248-249-250

N 261-262-263-264-265-266—-267—
268-269-270

O e 281-282-283-284-285-286—-287—
288-289-290

P 301-302-303-304-305-306—-307—
308-309-310

Q e 321-322-323-324-325-326-327—
328-329-330

R . 341-342-343-344-345-346-347—
348-349-350

S 361-362—-363—-364—-635-366—-367—
368-369-370

T, 381-382-383-384-385-386—-387—
388-389-390

* * * * *

5. Section 90.631 is amended by
revising paragraph (f) to read as follows:

§90.631 Trunked systems loading,
construction and authorization
requirements.

* * * * *

(f) If a station is not placed in
permanent operation, in accordance
with the technical parameters of the
station authorization, within one year,
except as provided in §90.629, its
license cancels automatically and must
be returned to the Commission. For
purposes of this section, a base station

is not considered to be placed in
operation unless at least two associated
mobile stations, or one control station
and one mobile station, are also placed
in operation. An SMR licensee with
facilities that have discontinued
operations for 90 continuous days after
the effective date of this rule is
presumed to have permanently
discontinued operations, unless the
licensee notifies the FCC otherwise
prior to the end of the 90 day period and
provides a date on which operation will
resume, which date must not be in
excess of 30 additional days.
* * * * *

6. Section 90.665 (c) and (d) are
revised to read as follows:

§90.665 Authorization, construction and
implementation of MTA licenses.
* * * * *

(c) Each MTA licensee in the 896—
901/935-940 MHz band must, three
years from the date of license grant,
construct and place into operation a
sufficient number of base stations to
provide coverage to at least one-third of
the population of the MTA. Further,
each MTA licensee must provide
coverage to at least two-thirds of the
population of the MTA five years from
the date of license grant or,
alternatively, demonstrate through a
showing to the Commission that it is
providing substantial service. The MTA
licensee must meet the population
coverage benchmarks regardless of the
extent to which incumbent licensees are
present within the MTA block.

(d) MTA licensees who fail to meet
the coverage requirements imposed at
either the third or fifth years of their
license term, or to make a convincing
showing of substantial service, will
forfeit the portion of the MTA license
that exceeds licensed facilities
constructed and operating on the date of
the MTA license grant.

7. Section 90.667 is revised to read as
follows:

§90.667 Grandfathering provisions for
incumbent licensees.

(a) These provisions apply to all 900
MHz SMR licensees who obtained
licenses or filed applications for
secondary sites on or before August 9,
1994 (“incumbent licensees™), as well as
to all 900 MHz SMR licensees who
obtained authorizations pursuant to
§90.173(k). An incumbent licensee’s
service area shall be defined by its
originally-licensed 40 dBu field strength
contour. Incumbent licensees are
permitted to add new or modify
transmit sites in this existing service
area without prior notification to the
Commission so long as their original 40
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dBu field strength contour is not
expanded.

(b) Incumbent licensees operating at
multiple sites may, after grant of MTA
licenses has been completed, exchange
multiple site licenses for a single
license, authorizing operations
throughout the contiguous and
overlapping 40 dBu field strength
contours of the multiple sites.
Incumbents exercising this license
exchange option must submit specific
information for each of their external
base sites after the close of the 900 MHz
SMR auction.

(c) Applications in the 900 MHz SMR
service for secondary sites filed after
August 9, 1994 shall be authorized on
a secondary, non-interference basis to
MTA licensee operations. No secondary
sites shall be granted on this basis in an
MTA once the MTA licensee has been
selected.

6. A new subpart U consisting of
§890.801 through 90.815 is added to
Part 90 to read as follows:

Subpart U—Competitive Bidding
Procedures for 900 MHz Specialized
Mobile Radio Service

Sec.

90.801 900 MHz SMR subject to
competitive bidding.

90.802 Competitive bidding design for 900
MHz SMR licensing.

90.803 Competitive bidding mechanisms.

90.804 Aggregation of 900 MHz SMR
licenses.

90.805 Withdrawal, default and
disqualification payments.

90.806 Bidding application (FCC Form 175
and 175-S Short-form).

90.807 Submission of upfront payments
and down payments.

90.808 Long-form applications.

90.809 License grant, denial, default, and
disqualification.

90.810 Bidding credits for small businesses.

90.811 Reduced down payment for licenses
won by small businesses.

90.812 Installment payments for licenses
won by small businesses.

90.813 Procedures for partitioned licenses.

90.814 Definitions.

90.815 Eligibility for small business status.

§90.801 900 MHz SMR subject to
competitive bidding.

Mutually exclusive initial
applications to provide 900 MHz SMR
service are subject to competitive
bidding procedures. The general
competitive bidding procedures found
in Part 1, Subpart Q of this chapter will
apply unless otherwise provided in this
part.

§90.802 Competitive bidding design for
900 MHz SMR licensing.

The Commission will employ a
simultaneous multiple round auction

design when choosing from among
mutually exclusive initial applications
to provide 900 MHz SMR service, unless
otherwise specified by the Wireless
Telecommunications Bureau before the
auction.

§90.803 Competitive bidding mechanisms.

(a) Sequencing. The Wireless
Telecommunications Bureau will
establish and may vary the sequence in
which 900 MHz SMR licenses will be
auctioned.

(b) Grouping. All 900 MHz SMR
licenses for each of the MTAs will be
auctioned simultaneously, unless the
Wireless Telecommunications Bureau
announces, by Public Notice prior to the
auction, an alternative auction scheme.

(c) Minimum bid increments. The
Wireless Telecommunications Bureau
will, by announcement before or during
an auction, require minimum bid
increments in dollar or percentage
terms.

(d) Stopping rules. The Wireless
Telecommunications Bureau will
establish stopping rules before or during
multiple round auctions in order to
terminate an auction within a
reasonable time.

(e) Acitvity rules. The Wireless
Telecommunications Bureau will
establish activity rules which require a
minimum amount of bidding activity. In
the event that the Commission
establishes an activity rule in
connection with a simultaneous
multiple round auction, each bidder
will be entitled to request and will be
automatically granted a certain number
of waivers of such rule during the
auction.

§90.804 Aggregation of 900 MHz SMR
licenses.

The Commission will license each 10-
channel block in the 900 MHz SMR
spectrum separately. Applicants may
aggregate across spectrum blocks within
the limitation specified in §20.6(b) of
this chapter.

§90.805 Withdrawal, default and
disqualification payments.

(a) During the course of an auction
conducted pursuant to §90.802, the
Wireless Telecommunications Bureau
will impose payments on bidders who
withdraw high bids during the course of
an auction, who default on payments
due after an auction closes, or who are
disqualified.

(b) Bid withdrawal prior to close of
auction. A bidder who withdraws a high
bid during the course of an auction will
be subject to a payment equal to the
difference between the amount bid and
the amount of the winning bid the next

time the license is offered by the
Commission. No withdrawal payment
would be assessed if the subsequent
winning bid exceeds the withdrawn bid.
This payment amount will be deducted
from any upfront payments or down
payments that the withdrawing bidder
has deposited with the Commission.

(c) Default or disqualification after
close of auction. If a high bidder
defaults or is disqualified after the close
of such an auction, the defaulting bidder
will be subject to the payment in
paragraph (b) of this section plus an
additional payment equal to three (3)
percent of the subsequent winning bid.
If the subsequent winning bid exceeds
the defaulting bidder’s bid amount, the
3 percent payment will be calculated
based on the defaulting bidder’s bid
amount. These amounts will be
deducted from any upfront payments or
down payments that the defaulting or
disqualified bidder has deposited with
the Commission. If the default occurs
within five business days after the
bidding has closed, the Commission
retains the discretion to offer the license
to the second highest bidder at its final
bid level, of it that bidder declines the
offer, to offer the license to other
bidders (in descending order of their bid
amounts) at the final bid levels.

§90.806 Bidding application (FCC Form
175 and 175-S Short-form).

All applicants to participate in
competitive bidding for 900 MHz SMR
licenses must submit applications on
FCC Forms 175 and 175-S pursuant to
the provisions of § 1.2105 of this
chapter. The Wireless
Telecommunications Bureau will issue
a Public Notice announcing the
availability of 900 MHz SMR licenses
and, in the event that mutually
exclusive applications are filed, the date
of the auction for those licenses. This
Public Notice also will specify the date
on or before which applicants intending
to participate in a 900 MHz SMR
auction must file their applications in
order to be eligible for that auction, and
it will contain information necessary for
completion of the application as well as
other important information such as the
materials which must accompany the
Forms, any filing fee that must
accompany the application or any
upfront payment that will need to be
submitted, and the location where the
application must be filed. In addition to
identifying its status as a small business
or rural telephone company, each
applicant must indicate whether it is a
minority-owned entity, as defined in
§90.814(g) and/or a women-owned
entity.
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§90.807 Submission of upfront payments
and down payments.

(a) Each bidder in the 900 MHz SMR
auction will be required to submit an
upfront payment of $0.02 per MHz per
pop, for the maximum number of
licenses (in terms of MHz-pops) on
which it intends to bid pursuant to
§1.2106 of this chapter and procedures
specified by Public Notice.

(b) Each winning bidder in the 900
MHz SMR auction shall make a down
payment to the Commission in an
amount sufficient to bring its total
deposits up to 20 percent of its winning
bid within five business days after the
auction closes, and the remaining
balance due on the license shall be paid
within five business days after Public
Notice announcing that the Commission
is prepared to award the license. The
grant of the application required by
§90.808 is conditional upon receipt of
full payment, except for small
businesses that are winning bidders,
which are governed by §90.811. The
Commission generally will grant the
license within ten (10) business days
after the receipt of the remaining
balance due on the license.

§90.808 Long-form applications.

Each winning bidder will be required
to submit a long-form application on
FCC Form 600 within ten (10) business
days after being notified by Public
Notice that it is the winning bidder.
Applications on FCC Form 600 shall be
submitted pursuant to the procedures
set forth in 90.119 and any associated
Public Notices. Only auction winners
(and rural telephone companies and
incumbent 900 MHz SMR licensees
seeking partitioned licenses pursuant to
agreements with auction winners under
§90.813) will be eligible to file
applications on FCC Form 600 for initial
900 MHz SMR licenses in the event of
mutual exclusivity between applicants
filing Form 175.

§90.809 License grant, denial, default, and
disqualification.

(a) A bidder who withdraws its bid
subsequent to the close of bidding,
defaults on a payment due, or is
disqualified, will be subject to the
payments specified in § 90.805 or
§1.2109 of this chapter, as applicable.

(b) MTA licenses pursued through
competitive bidding procedures will be
granted pursuant to the requirements
specified in §90.166.

§90.810 Bidding credits for small
businesses.

(a) A winning bidder that qualifies as
a small business or a consortium of
small businesses, (as defined in

§90.814(b)(1)(i) may use a bidding
credit of 15 percent to lower the cost of
its winning bid on any of the blocks
identified in §90.617(d), Table 4B. A
winning bidder that qualifies as a small
business or a consortium of small
businesses, (as defined in
§90.814(b)(1)(ii) may use a bidding
credit of 10 percent to lower the cost of
its winning bid on any of the blocks
identified in §90.617(d), Table 4B.

(b) Unjust Enrichment. (1) A small
business seeking transfer or assignment
of a license to an entity that is not a
small business under the definitions in
§90.814(b)(1) will be required to
reimburse the government for the
amount of the bidding credit, plus
interest at the rate imposed for
installment financing at the time the
license was awarded, before transfer
will be permitted. The amount of this
payment will be reduced over time as
follows: a transfer in the first two years
of the license term will result in a
forfeiture of 100 percent of the value of
the bidding credit: in year three of the
license term the payment will be 75
percent; in year four the payment will
be 50 percent and in year five the
payment will be 25 percent, after which
there will be no assessment. If a small
business as defined in 8 90.814(b)(1)(i)
seeks to transfer or assign a license to
a small business as defined in
§90.814(b)(1)(ii), the value of the
bidding credit to be repaid is five
percent, the difference between the 10
and 15 percent bidding credits. The five
percent difference will be subject to the
percentage reductions over time
specified above. These payments must
be paid back to the U.S. Treasury as a
condition of approval of the assignment
or transfer.

(2) If a small business that utilizes a
bidding credit under this section seeks
to assign or transfer control of its license
to a small business meeting the
eligibility standards for lower bidding
credits or seeks to make any other
change in ownership that would result
in the licensee qualifying for a lower
bidding credit under this section, the
licensee must seek Commission
approval and reimburse the government
for the difference between the amount of
the bidding credit obtained by the
licensee and the bidding credit for
which the assignee, transferee or
licensee is eligible under this section as
a condition of the approval of such
assignment, transfer or other ownership
change.

§90.811 Reduced down payment for
licenses won by small businesses.

Each winning bidder that qualifies as
a small business shall make a down

payment equal to ten percent of its
winning bid (less applicable bidding
credits); a winning bidder shall bring its
total amount on deposit with the
Commission (including upfront
payment) to five percent of its net
winning bid within five (5) business
days after the auction closes, and the
remainder of the down payment (five
percent) shall be paid within five (5)
business days following Public Notice
that the Commission is prepared to
award the license. The Commission
generally will grant the license within
ten (10) business days after receipt of
the remainder of the down payment.

§90.812 Installment payments for licenses
won by small businesses.

(a) Each licensee that qualifies as a
small business may pay the remaining
90 percent of the net auction price for
the license in quarterly installment
payments pursuant to § 1.2110(e) of this
chapter. Licensees who qualify for
installment payments are entitled to pay
their winning bid amount in
installments over the term of the
license, with interest charges to be fixed
at the time of licensing at a rate equal
to the rate for ten-year U.S. Treasury
obligations plus 2.5 percent. Payments
shall include both principal and interest
amortized over the term of the license.
An MTA license issued to an eligible
small business that elects installment
payments will be conditioned on the
full and timely performance of the
license holder’s quarterly payments.
The additional following terms apply:

(1) An eligible licensee qualifying as
a small business under §90.814(b)(1)(i)
may make interest-only payments for
five years. Interest will accrue at the
Treasury note rate. Payments of interest
and principal shall be amortized over
the remaining five years of the license
term.

(2) An eligible licensee qualifying as
a small business under §90.814(b)(1)(ii)
may make interest-only payments for
the first two years of the license term.
Interest will accrue at the Treasury note
rate plus an additional 2.5 percent.
Payments of interest and principal shall
be amortized over the remaining eight
years of the license term.

(b) Unjust Enrichment. (1) If a
licensee that utilizes installment
financing under this section seeks to
assign or transfer control of its license
to an entity not meeting the eligibility
standards for installment payments, the
licensee must make full payment of the
remaining unpaid principal and any
unpaid interest accrued through the
date of assignment or transfer as a
condition of approval.
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(2) If a licensee that utilizes
installment financing under this section
seeks to make any change in ownership
structure that would result in the
licensee losing eligibility for installment
payments, the licensee shall first seek
Commission approval and must make
full payment of the remaining unpaid
principal and any unpaid interest
accrued through the date of such change
as a condition of approval.

(3) if a licensee that utilizes
installment financing under this section
seeks to assign or transfer control of a
license to an entity that does not qualify
for as favorable an installment payment
plan, the installment payment plan for
which the acquiring entity qualifies will
become effective immediately upon
transfer.

§90.813 Procedures for partitioned
licenses.

(a) Notwithstanding § 90.661, a rural
telephone company, as defined in
§90.814, may be granted a 900 MHz
SMR license that is geographically
partitioned from a separately licensed
MTA, so long as the MTA applicant or
licensee has voluntarily agreed (in
writing) to partition a portion of the
license to the entity.

(b) If partitioned licenses are being
applied for in conjunction with a
license(s) to be awarded through
competitive procedures—

(1) The applicable procedures for
filing short-form applications and for
submitting upfront payments and down
payments contained in this part and
Part 1 of this chapter shall be followed
by the applicant, who must disclose as
part of its short-form application all
parties to agreement(s) with or among
other entities to partition the license
pursuant to this section, if won at
auction (see 47 CFR 1.2105(a)(2)(viii));

(2) Each rural telephone company that
is a party to an agreement to partition
the license shall file a long-form
application for its respective, mutually
agreed-upon geographic area together
with the application for the remainder
of the MTA filed by the auction winner.

(c) If the partitioned license is being
applied for as a partial assignment of the
MTA license following grant of the
initial license, request for authorization
for partial assignment of a license shall
be made pursuant to §90.153.

(d) Each application for a partitioned
area (long-form initial application or
partial assignment application) shall
contain a partitioning plan that must
propose to establish a partitioned area to
be licensed that meets the following
criteria:

(1) Conforms to established
geopolitical boundaries (such as county
lines);

(2) Includes the wireline service area
of the rural telephone company
applicant; and

(3) Is reasonably related to the rural
telephone company’s wireline service
area.

Note to paragraph (d): A partitioned
service area will be presumed to be
reasonably related to the rural telephone
company’s wireline service area if the
partitioned service area contains no more
than twice the population overlap between
the rural telephone company’s wireline
service area and the partitioned area.

(e) Each licensee in each partitioned
area will be responsible for meeting the
construction requirements in its area
(see §90.665).

§90.814 Definitions.

(a) Scope. The definitions in this
section apply to 88 90.810 through
90.813, unless otherwise specified in
those sections.

(b) Small Business: Consortium of
Small Business:

(1) A small business is an entity that
either:

(i) together with its affiliates, persons
or entities that hold attributable
interests in such entity, and their
affiliates, has average gross revenues
that are not more than $3 million for the
preceding three years; or

(ii) together with its affiliates, persons
or entities that hold attributable
interests in such entity, and their
affiliates, has average gross revenues
that are not more than $15 million for
the preceding three years.

(2) For purposes of determining
whether an entity meets either the $3
million or $15 million average annual
gross revenues size standard set forth in
paragraph (b)(1) of this section, the gross
revenues of the entity, its affiliates,
persons or entities holding interests in
the entity and their affiliates shall be
considered on a cumulative basis and
aggregated, subject to the exceptions set
forth in §90.814(9g).

(3) A small business consortium is a
conglomerate organization formed as a
joint venture between or among
mutually-independent business firms,
each of which individually satisfies
either definition of a small business in
paragraphs (b)(1) and (b)(2) of this
section. In a consortium of small
businesses, each individual member
must establish its eligibility as a small
business, as defined in this section.

(c) Rural Telephone Company. A rural
telephone company is a local exchange
carrier having 100,000 or fewer access
lines, including all affiliates.

(d) Gross Revenues. For applications
filed after December 31, 1994, gross
revenues shall be evidenced by audited
financial statements for the preceding
relevant number of calendar or fiscal
years. If an entity was not in existence
for all or part of the relevant period,
gross revenues shall be evidenced by the
audited financial statements of the
entity’s predecessor-in-interest or, if
there is no identifiable predecessor-in-
interest, unaudited financial statements
certified by the applicant as accurate.

(e) Businesses Owned by Members of
Minority Groups and/or Women. A
business owned by members of minority
groups and/or women in which
minorities and/or women who are U.S.
citizens control the applicant, have at
least 50.1 percent equity ownership and,
in the case of a corporate applicant, a
50.1 percent voting interest. For
applicants that are partnerships, every
general partner either must be a
minority and/or woman (or minorities
and/or women) who are U.S. citizens
and who individually or together own at
least 50.1 percent of the partnership
equity, or an entity that is 100 percent
owned and controlled by minorities
and/or women who are U.S. citizens.
The interests of minorities and women
are to be calculated on a fully-diluted
basis; agreements such as stock options
and convertible debentures shall be
considered to have a present effect on
the power to control an entity and shall
be treated as if the rights thereunder
already have been fully exercised.
However, upon a demonstration that
options or conversion rights held by
non-controlling principals will not
deprive the minority and female
principals of a substantial financial
stake in the venture or impair their
rights to control the designated entity, a
designated entity may seek a waiver of
the requirement that the equity of the
minority and female principals must be
calculated on a fully-diluted basis.

(f) Members of Minority Groups.
Members of minority groups includes
Blacks, Hispanics, American Indians,
Alaskan Natives, Asians, and Pacific
Islanders.

(9) Attributable Interests. Partnership
and other ownership interests and any
stock interest amounting to 20 percent
or more of the equity, or outstanding
stock, or outstanding voting stock of a
licensee or applicant will be
attributable.

(1) Multiplier. Ownership interests
that are held indirectly by any party
through one or more intervening
corporations will be determined by
successive multiplication of the
ownership percentages for each link in
the vertical ownership chain and
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application of the relevant attribution
benchmark to the resulting product,
except that if the ownership percentage
for an interest in any line in the chain
exceeds 50 percent or represents actual
control, it shall be treated as if it were
a 100 percent interest.

(h) Affiliate. (1) Basis for Affiliation.
An individual or entity is an affiliate of
an applicant or of a person holding an
attributable interest in an applicant
(both referred to herein as “‘the
applicant”) if such individual or entity:

(i) Directly or indirectly controls or
has the power to control the applicant,
or

(ii) Is directly or indirectly controlled
by the applicant, or

(iii) Is directly or indirectly controlled
by a third party or parties that also
controls or has the power to control the
applicant, or

(iv) Has an ““identity of interest” with
the applicant.

(2) Nature of control in determining
affiliation. (i) Every business concern is
considered to have one or more parties
who directly or indirectly control or
have the power to control it. Control
may be affirmative or negative and it is
immaterial whether it is exercised so
long as the power to control exists.

Example for paragraph (h)(2)(i). An
applicant owning 50 percent of the voting
stock of another concern would have
negative power to control such concern since
such party can block any action of the other
stockholders. Also, the bylaws of a
corporation may permit a stockholder with
less than 50 percent of the voting to block
any actions taken by the other stockholders
in the other entity. Affiliation exists when
the applicant has the power to control a
concern while at the same time another
person, or persons, are in control of the
concern at the will of the party or parties
with the power of control.

(ii) Control can arise through stock
ownership; occupancy of director,
officer or key employee positions;
contractual or other business relations;
or combinations of these and other
factors. A key employee is an employee
who, because of his/her position in the
concern, has a critical influence in or
substantive control over the operations
or management of the concern.

(iii) Control can arise through
management positions where a
concern’s voting stock is so widely
distributed that no effective control can
be established.

Example for paragraph (h)(2)(iii). In a
corporation where the officers and directors
own various size blocks totaling 40 percent
of the corporation’s voting stock, but no
officer or director has a block sufficient to
give him or her control or the power to
control and the remaining 60 percent is
widely distributed with no individual

stockholder having a stock interest greater
than 10 percent, management has the power
to control. If persons with such management
control of the other entity are persons with
attributable interests in the applicant, the
other entity will be deemed an affiliate of the
applicant.

(3) Identity of interest between and
among persons. Affiliation can arise
between or among two or more persons
with an identity of interest, such as
members of the same family or persons
with common investments. In
determining if the applicant controls or
is controlled by a concern, persons with
an identity of interest will be treated as
though they were one person.

Example 1 for paragraph (h)(3)
introductory text. Two shareholders in
Corporation Y each have attributable
interests in the same SMR application. While
neither shareholder has enough shares to
individually control Corporation Y, together
they have the power to control Corporation
Y. The two shareholders with these common
investments (or identity or interest) are
treated as though they are one person and
Corporation Y would be deemed an affiliate
of the applicant.

Example 2 for paragraph (h)(3)
introductory text. One shareholder in
Corporation Y, shareholder A, has an
attributable interest in a SMR application.
Another shareholder in Corporation Y,
shareholder B, has a nonattributable interest
in the same SMR application. While neither
shareholder has enough shares to
individually control Corporation Y, together
they have the power to control Corporation
Y. Through the common investment of
shareholders A and B in the SMR
application, Corporation Y would still be
deemed an affiliate of the applicant.

(i) Spousal Affiliation. Both spouses
are deemed to own or control or have
the power to control interests owned or
controlled by either of them, unless they
are subject to a legal separation
recognized by a court of competent
jurisdiction in the United States.

(i1) Kinship Affiliation. Immediate
family members will be presumed to
own or control or have the power to
control interests owned or controlled by
other immediate family members. In
this context “immediate family
member’”’ means father, mother,
husband, wife, son, daughter, brother,
sister, father- or mother-in-law, son- or
daughter-in-law, brother- or sister-in-
law, step-father, or -mother, step-
brother, or -sister, step-son, or
-daughter, half brother or sister. This
presumption may be rebutted by
showing that

(A) The family members are
estranged,

(B) The family ties are remote, or

(C) The family members are not
closely involved with each other in
business matters.

Example for paragraph (h)(3)(ii). A owns a
controlling interest in Corporation X. A’s
sister-in-law, B, has an attributable interest in
an SMR application. Because A and B have
a presumptive kinship affiliation, A’s interest
in Corporation X is attributable to B, and thus
to the applicant, unless B rebuts the
presumption with the necessary showing.

(4) Affiliation through stock
ownership.

(i) An applicant is presumed to
control or have the power to control a
concern if he or she owns or controls or
has the power to control 50 percent or
more of its voting stock.

(ii) An applicant is presumed to
control or have the power to control a
concern even though he or she owns,
controls or has the power to control less
than 50 percent of the concern’s voting
stock, if the block of stock he or she
owns, controls or has the power to
control is large as compared with any
other outstanding block of stock.

(iii) If two or more persons each owns,
controls or has the power to control less
than 50 percent of the voting stock of a
concern, such minority holdings are
equal or approximately equal in size,
and the aggregate of these minority
holdings is large as compared with any
other stock holding, the presumption
arises that each one of these persons
individually controls or has the power
to control the concern; however, such
presumption may be rebutted by a
showing that such control or power to
control, in fact, does not exist.

(5) Affiliation arising under stock
options, convertible debentures, and
agreements to merge. Stock options,
convertible debentures, and agreements
to merge (including agreements in
principle) are generally considered to
have a present effect on the power to
control the concern. Therefore, in
making a size determination, such
options, debentures, and agreements
will generally be treated as though the
rights held thereunder had been
exercised. However, neither an affiliate
nor an applicant can use such options
and debentures to appear to terminate
its control over another concern before
it actually does so.

Example 1 for paragraph (h)(5). If company
B holds an option to purchase a controlling
interest in company A, who holds an
attributable interest in an SMR application,
the situation is treated as though company B
had exercised its rights and had become
owner of a controlling interest in company A.
The gross revenues of Company B must be
taken into account in determining the size of
the applicant.

Example 2 for paragraph (h)(5).If a large
company, BigCo, holds 70% (70 to 100
outstanding shares) of the voting stock of
company A, who holds an attributable
interest in an SMR application, and gives a
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third party, SmallCo, an option to purchase
50 of the 70 shares owned by BigCo, BigCo
will be deemed to be an affiliate of company,
and thus the applicant, until SmallCo
actually exercises its options to purchase
such shares. In order to prevent BigCo from
circumventing the intent of the rule which
requires such options to be considered on a
fully diluted basis, the option is not
considered to have present in this case.

Example 3 for paragraph (h)(5). If company
A has entered into an agreement to merge
with company B in the future, the situation
is treated as though the merger has taken
place.

(6) Affiliation under voting trusts.

(i) Stock interests held in trust shall
be deemed controlled by any person
who holds or shares the power to vote
such stock, to any person who has the
sole power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee at
will.

(ii) If a trustee has a familial, personal
or extra-trust business relationship to
the grantor or the beneficiary, the stock
interests held in trust will be deemed
controlled by the grantor or beneficiary,
as appropriate.

(iii) If the primary purpose of a voting
trust, or similar agreement, is to separate
voting power from beneficial ownership
of voting stock for the purpose of
shifting control of or the power to
control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized within
the appropriate jurisdiction.

(7) Affiliation through common
management. Affiliation generally arises
where officers, directors, or key
employees serve as the majority or
otherwise as the controlling element of
the board of directors and/or the
management of another entity.

(8) Affiliation through common
facilities. Affiliation generally arises
where one concern shares office space
and/or employees and/or other facilities
with another concern, particularly
where such concerns are in the same or
related industry or field of operations,
or where such concerns were formerly
affiliated, and through theses sharing
arrangements one concern has control,
or potential control, of the other
concern.

(9) Affiliation through contractual
relationships. Affiliation generally
arises where one concern is dependent
upon another concern for contracts and
business to such a degree that one
concern has control, or potential
control, of the other concern.

(10) Affiliation under joint venture
arrangements.

(i) A joint venture for size
determination purposes is an
association of concerns and/or
individuals, with interests in any degree
or proportion, formed by contract,
express of implied, to engage in and
carry out a single, specific business
venture for joint profit for which
purpose they combine their efforts,
property, money, skill and knowledge,
but not on a continuing or permanent
basis for conducting business generally.
The determination whether an entity is
a joint venture is based upon the facts
of the business operation, regardless of
how the business operation may be
designated by the parties involved. An
agreement to share profits/losses
proportionate to each party’s
contribution to the business operation is
a significant factor in determining
whether the business operation is a joint
venture.

(if) The parties to a joint venture are
considered to be affiliated with each
other.

§90.815 Eligibility for small business
status.

(a) Short-Form Applications:
Certifications and Disclosure. Each
applicant for an MTA license which
qualifies as a small business or
consortium of small businesses shall
append the following information as an
exhibit to its short-form application
(Form 175):

(1) The identity of the applicant’s
affiliates, persons or entities that hold
attributable interests in such entity, and
their affiliates, and, if a consortium of
small businesses, the members in the
joint venture; and

(2) The applicant’s gross revenues,
computed in accordance with §90.814.

(b) Long Form Applications:
Certifications and Disclosure. In
addition to the requirements in subpart
U of this part, each applicant submitting
a long-form application for license(s)
and qualifying as a small business shall,
in an exhibit to its long-form
application:

(1) Disclose separately and in the
aggregate the gross revenues, computed
in accordance with §90.814, for each of
the following: the applicant; the
applicant’s affiliates, the applicant’s
attributable investors, affiliates of its
attributable investors, and, if a
consortium of small businesses, the
members of the joint venture;

(2) List and summarize all agreements
or other instruments (with appropriate
references to specific provisions in the
text of such agreements and
instruments) that support the
applicant’s eligibility as a small
business under §§90.810 through

90.812, including the establishment of
de facto and de jure control; such
agreements and instruments include
articles of incorporation and bylaws,
shareholder agreements, voting or other
trust agreements, franchise agreements,
and any other relevant agreements
(including letters of intent), oral or
written; and

(3) List and summarize any investor
protection agreements, including rights
of first refusal, supermajority clauses,
options, veto rights, and rights to hire
and fire employees and to appoint
members to boards of directors or
management committees.

(c) Records Maintenance. All winning
bidders qualifying as small businesses,
shall maintain at their principal place of
business an updated file of ownership,
revenue and asset information,
including any documents necessary to
establish eligibility as a small business
and/or consortium of small businesses
under §90.814. Licensees (and their
successors in interest) shall maintain
such files for the term of the license.

(d) Audits. (1) Applicants and
licensees claiming eligibility as a small
business or consortium of small
businesses under §§ 90.810 through
90.812 shall be subject to audits by the
Commission, using in-house and
contract resources. Selection for audit
may be random, on information, or on
the basis of other factors.

(2) Consent to such audits is part of
the certification included in the short-
form application (Form 175). Such
consent shall include consent to the
audit of the applicant’s or licensee’s
books, documents and other material
(including accounting procedures and
practices) regardless of form or type,
sufficient to confirm that such
applicant’s or licensee’s representations
are, and remain, accurate. Such consent
shall include inspection at all
reasonable times of the facilities, or
parts thereof, engaged in providing and
transacting business, or keeping records
regarding licensed 900 MHz SMR
service and shall also include consent to
the interview of principals, employees,
customers and suppliers of the
applicant or licensee.

(e) Definitions. The terms affiliate,
business owned by members of minority
groups and/or women, consortium of
small businesses, gross revenues,
members of minority groups,
nonattributable equity, small business
and total assets used in this section are
defined in §90.814.

[FR Doc. 95-23407 Filed 9-20-95; 8:45 am]
BILLING CODE 6712-01-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1004
[Docket No. AO-160-A71; DA-93-30]

Milk in the Middle Atlantic Marketing
Area; Decision on Proposed
Amendments to Tentative Marketing
Agreement and To Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This document adopts
changes in some provisions of the
Middle Atlantic milk marketing order
based on industry proposals considered
at a public hearing. The changes will
reduce the standards for regulating
distributing plants and cooperative
reserve processing plants and increase
the amount of producer milk that can be
diverted to nonpool plants. Additional
changes will authorize the market
administrator to adjust pool plant
qualification standards and producer
milk diversion limits to reflect changes
in marketing conditions. Also, the
decision provides that a pool
distributing plant that meets the pooling
standards of more than one Federal
order should continue to be regulated
under this order for two consecutive
months before regulation can shift to the
other order. A decision on a proposal
that would utilize only a route
disposition standard to determine under
which Federal order a plant should be
regulated cannot be made on the basis
of the hearing record, and therefore is
not adopted.

FOR FURTHER INFORMATION CONTACT:
Gino M. Tosi, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1366.
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,

therefore, is excluded from the
requirements of Executive Order 12866.

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this rule will not have a
significant economic impact on a
substantial number of small entities.
The amended order will promote more
orderly marketing of milk by producers
and regulated handlers.

These proposed amendments have
been reviewed under Executive Order
12778, Civil Justice Reform. This rule is
not intended to have a retroactive effect.
If adopted, this proposed rule will not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provision of the
order, or any obligation imposed in
connection with the order is not in
accordance with the law and requesting
a modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Prior documents in this proceeding:

Notice of Hearing: Issued February 25,
1994; published March 4, 1994 (59 FR
10326).

Recommended Decision: Issued July
10, 1995; published July 14, 1995 (60 FR
36239).

Preliminary Statement

A public hearing was held upon
proposed amendments to the tentative
marketing agreement and the order
regulating the handling of milk in the
Middle Atlantic marketing area. The

hearing was held, pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900), at the Holiday Inn-
Independence Mall, 400 Arch Street,
Philadelphia, Pennsylvania, on May 3,
1994. Notice of such hearing was issued
on February 25, 1994, and published
March 4, 1994 (59 FR 10326).

Upon the basis of the evidence
introduced at the hearing and the record
thereof, the Administrator, on July 10,
1995, issued a recommended decision
containing notice of the opportunity to
file written exceptions thereto.

The material issues, findings and
conclusions, rulings, and general
findings of the recommended decision
are hereby approved and adopted and
are set forth in full herein. No
exceptions regarding the findings and
conclusions of the recommended
decision were received.

The material issues on the record of
the hearing relate to:

1. Pool plant definitions and
qualifications;

2. Diversions of milk to nonpool
plants;

3. Regulation of distributing plants
that meet the pooling standards of more
than one Federal order.

4. Discretionary authority to revise
pooling standards and producer milk
diversion limits.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Pool Plant Definitions and
Qualifications

Two proposals that would modify the
pool plant definition of the order should
be adopted. One proposal would
exclude diversions of producer milk
from a pool distributing plant’s receipts
in determining whether or not the plant
satisfies the pool plant definition
standard. Currently, the order’s pool
plant definition includes diverted
producer milk as a receipt at a
distributing plant in determining
whether the plant has a sufficient
proportion of its receipts in Class | use
to qualify as a pool plant. The other
proposal would reduce the percentage
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of a cooperative association’s member
milk that must be transferred to pool
distributing plants from 30 percent to 25
percent of receipts for a reserve
processing plant to qualify as a pool
plant.

Pennmarva, a federation of certain
Middle Atlantic marketing area dairy
cooperatives, and Atlantic Processing,
Inc., an association of cooperatives,
proposed the changes to the pool plant
definition of the order which were
published as Proposal No. 1 and
Proposal No. 4 in the hearing notice.
Pennmarva’s members include Atlantic
Dairy Cooperative; Dairymen
Incorporated (Middle Atlantic Division);
Maryland and Virginia Milk Producers’
Cooperative Association; and Valley of
Virginia Co-operative Milk Producers
Association—associations that market
more than 90 percent of the producer
milk associated with the order. Atlantic
Processing, Inc., members include
Mount Joy Milk Producers Cooperative
and Cumberland Valley Milk Producers
Cooperative.

According to the Pennmarva witness,
changing the distributing plant pooling
standard (Proposal No. 1) is a more
comprehensive solution to past informal
rulemaking actions which suspended
the requirement that 40 percent of a
pool plant’s receipts be disposed of as
Class | milk during the months of
September through February. These
suspension actions were taken because
of the decline of Class | use in the Order
4 marketplace and because of a shift in
regulation of two plants that were
regulated under the order.

Pennmarva testified that a more
permanent change to the pool plant
definition is warranted because: (1) The
Order 4 market is primarily serviced by
cooperatives in a system-wide fashion
and that accounting for diversions at the
individual plant level given this
cooperatively-supplied nature of the
Order 4 market is burdensome; (2) there
is a lack of complete knowledge by the
servicing cooperative of the total
receipts and Class | sales of the pool
distributing plants from which the
cooperative diverts milk; and (3)
continued association of diverted milk
on the order would still be provided for
because of the producer definition of the
order.

Cooperatives in Order 4 attempt to
market milk, said Pennmarva, in a
manner that will minimize the overall
transportation costs. Pennmarva said
that accounting for diversions at the
individual plant level places an
unnecessary and costly burden on
cooperatives. Pennmarva also noted that
to a pool handler who buys his/her
entire milk supply from a cooperative,

there are no market-disruptive
consequences if milk is over-diverted.
According to Pennmarva, handlers
continue to pay the appropriate class
price for the milk when an excess
amount of milk is diverted from the
plant. However, the cooperative
supplying milk must reduce the volume
of milk from the pool when it over-
diverts milk shipments so that the plant
will continue to qualify as a pool plant.

Additionally, Pennmarva testified that
the lack of complete knowledge of a
pool distributing plant’s other milk
supplies makes it unnecessarily difficult
to effectively operate under the current
requirements of the pool plant
definition. No supplier knows either the
total receipts of the distributing plant or
the Class | disposition of the plant, said
Pennmarva. Similarly, Pennmarva
testified, suppliers of a pool distributing
plant have no knowledge of the plant’s
in-area Class | sales. This lack of
knowledge by the supplying cooperative
is especially important, according to
Pennmarva, because the “lock-in”
provisions of the pool plant definition
do not apply to the requirement that 15
percent of the plant’s sales must be
within the marketing area.

Pennmarva testified that deleting
diversions from a plant’s receipts in
determining its regulatory status would
have limited effects given present
marketing conditions within the order.
According to Pennmarva, plants that
meet the 15 percent in-area sales and 40
percent Class | disposition pooling
standard in the months of September
through February, and 30 percent Class
I disposition during the remainder of
the year, will continue to be pooled
under the order. According to
Pennmarva, diversions from such plants
either by a cooperative or by a handler
with a non-member supply will
continue to be regulated through the
producer definition of the order.
Pennmarva also indicated that both the
producer definition and the pool reserve
processing plant definition will
continue to encourage deliveries of
cooperative and non-member milk
supplies to Order 4 pool plants in
meeting priority Class | needs of the
market while decreasing the
uneconomic movement of milk.

No opposition to excluding diverted
milk as a receipt at a distributing plant
for determining pool plant status
(Proposal No. 1) was received.

Currently, a cooperative must ship a
minimum of 30 percent of its member
milk to an Order 4 pool distributing
plant in order for its milk to be pooled.
Pennmarva proposed to reduce the
minimum percentage to 25 percent as
published in the hearing notice as

Proposal No. 4. Pennmarva testified that
this reduction is needed to continue the
pooling of Order 4 producers
historically associated with the market
and is preferable to suspension of such
provisions.

Pennmarva testified that this change
is warranted because of recent changes
in the market. Pennmarva cited that
between 1990 and 1992, the level of
Class I sales has remained unchanged,
while producer receipts expanded. The
expansion of producer receipts caused a
reduction of the Class | utilization for
the market, according to published
statistics. Class | use dropped from 53.1
percent in 1990, to 50.7 percent in 1991,
and to 48.0 percent in 1992. Level Class
I sales and expanding production in
Order 4 between 1990 and 1992, said
Pennmarva, reduced the proportion of
Order 4 milk delivered to pool
distributing plants by cooperatives
operating reserve processing plants.

Pennmarva also testified that in 1993,
both Class | and producer receipts
declined. According to market
administrator statistics, production
decreased by 162.3 million pounds and
Class | sales fell by 265.6 million
pounds—resulting in a Class |
utilization percentage of 45.1 percent.

According to Pennmarva, the
reduction of Class | use in Order 4
during 1993 was partially attributable to
a shifting of an Order 4-regulated
distributing plant located in Lansdale,
PA, in November 1992 and another
distributing plant located in Reading,
PA, in January 1993 to regulation under
another Federal order. Pennmarva said
this had the effect of reducing the Order
4 pool plant deliveries required by
reserve processing plants to maintain
pool status.

Pennmarva maintained that the
shifting of regulation of these two plants
has had a dramatic effect. In a one-year
period from October 1992 to October
1993, Atlantic Dairy Cooperative, which
operates a pool reserve processing plant,
delivered 13.3 percent less milk to a
Lansdale, PA, distributing plant.
Between December 1992 and December
1993 Maryland and Virginia Milk
Producers Cooperative Association,
which also operates a pool reserve
processing plant, experienced a 14
percent reduction in deliveries to a
Reading, PA, distributing plant.

Pennmarva noted other changes in the
Order 4 market, including the closing of
a distributing plant in Harrisburg, PA,
and a change in the product mix of two
large Order 4 distributing plants that
eliminated yogurt and cottage cheese
production. Pennmarva said this loss of
Class Il business at distributing plants
caused a reduction in the amount of
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pool-qualifying milk deliveries for the
cooperative supplying milk to these
plants. Additionally, Pennmarva made
note of previous suspension actions to
extend the period of automatic pool
plant status for supply and reserve
processing plants.

No opposition to reducing the
shipping standard (Proposal No. 4) was
received.

Regarding Proposal No. 1, the record
is clear that cooperatives play a
dominant role in servicing the Middle
Atlantic marketing area, accounting for
some 90 percent of milk deliveries to
pool distributing plants. While
accounting for diversions on an
individual plant basis has merit, good
reason exists to conclude that in this
market, retaining individual plant
accounting for the purposes of
diversions does place a burden and
costs on cooperatives who seek to
deliver milk to where it is needed in the
most economic fashion. This is
especially important and justified due to
the changing marketing conditions of
declining Class | use in the marketing
area.

As indicated by the testimony and in
a brief filed by Pennmarva, distributing
plants generally have more than one
supplier, and such suppliers generally
do not know the plant’s total receipts
and Class | disposition. This makes it
difficult to determine what milk can be
diverted from any single pool plant in
a given month. Inadvertent over-
diversions of milk will result in milk
not being eligible for pooling and the
benefits that accrue from such pooling.

Part of the Order 4 pooling provisions
rests on a 15 percent route disposition
standard. Adoption of Proposal No. 1
would enable cooperatives supplying
the market to more economically move
milk without undermining this standard
or other pool plant definition standards.

Regarding Proposal No. 4, changing
marketing conditions, namely
expanding producer receipts and a
decline in the Class I utilization of the
market, provide support for changing
the pooling requirements for reserve
processing plants operated by a
cooperative, without negating the
demands of the Class | market. Such
prevailing marketing conditions have in
the past resulted in the suspension of
certain pooling provisions of reserve
processing plants operated by
cooperatives so that producer milk
normally associated with the Order 4
market would remain pooled under the
order. Proposal No. 4 offers a more
permanent and reasonable solution to
potentially repetitive requests by Order
4 producers for suspension of such
pooling standards by easing the

shipping standard by 5 percentage
points.

2. Diversions of Milk to Nonpool Plants

Two proposals that would increase
the permissible percentage of milk
deliveries for both cooperative (or
federation of cooperative associations)
and non-cooperative (nonmember) milk
that may be diverted under the producer
definition of the order should be
adopted. The proposal for increasing the
permissible percentage of cooperative
milk that can be diverted to nonpool
plants was proposed by Pennmarva and
was Proposal No. 7 as published in the
hearing notice. The proposal for
increasing the permissible percentage of
nonmember milk that can be diverted to
nonpool plants was proposed by
Johanna Dairies, Inc. (Johanna), a
handler regulated under both the
Middle Atlantic and New York-New
Jersey marketing orders and was
Proposal No. 9 as published in the
hearing notice.

Another proposal by Pennmarva—
intended to more clearly define the
pooling requirements for producer
deliveries to pool plants and the status
of producers whose marketing is
interrupted by compliance with health
regulations under the producer
definition of the order—was abandoned
and received no evidence or testimony
at the hearing. This proposal was
Proposal No. 6 as published in the
hearing notice.

In Proposal No. 7, Pennmarva
recommended increasing the
permissible percentage of milk that can
be diverted to nonpool plants to a
maximum volume of 55 percent of
receipts instead of the current 50
percent maximum. For nonmember
milk, Johanna proposed increasing the
maximum allowable deliveries from the
current 40 percent to a new maximum
of 45 percent.

Citing statistics prepared by the
market administrator, the Pennmarva
witness observed that over the three-
year period of 1991 to 1993, producer
receipts under Order 4 increased by
158.8 millions pounds, while Class |
disposition fell by 277.3 million
pounds. Similarly, over the same three-
year period, the witness also noted the
annual Class | utilization of the market
fell from 50.7 percent in 1991, to 48
percent in 1992, and to 45.1 percent in
1993. This witness testified that because
the market’s Class | use decreased,
diversions to nonpool plants increased.
According to Pennmarva, such a
situation makes it difficult to keep
producers historically associated with
the market pooled under the order.

Johanna provided similar testimony
and indicated that there is no equitable
basis why diversions of nonmember
milk should not similarly be increased
from the current 40 percent of receipts
for nonmember milk to a maximum of
45 percent of receipts. Johanna testified
that the producer definition historically
has offered disparate treatment between
member (cooperative) and nonmember
milk in terms of the allowable
percentage of milk that can be diverted
to nonpool plants and still be priced
under the order. Johanna noted that the
incremental difference between the two
has consistently been 10 percentage
points, and that if the allowable
percentage of member deliveries can be
increased by 5 percentage points,
nonmember milk should similarly be
increased by the same amount.

Johanna also supported Pennmarva’s
observations of the market administrator
statistics that show the steadily
declining percentage of Class | milk
receipts within the order’s pool. The
same statistics, Johanna said, support
the adoption of their proposal.

No opposition to the adoption of
Proposals Nos. 7 and 9 was received.

Regarding Proposal No. 7, changing
marketing conditions, namely
increasing producer receipts and
declining Class | use, provide support
for adoption of this proposal to increase
the percentage of milk of cooperative
members which may be diverted to non-
pool plants during the months of
September through February. This
proposal offers a reasonable unopposed
solution for more orderly marketing and
to keep milk pooled under the order that
has historically been associated with the
market.

Regarding Proposal No. 9, the record
does not reveal any reason to not
similarly increase the permissible
diversion limit by handlers with non-
cooperative member milk supplies for
the same reasons already indicated
regarding Proposal No. 7.

3. Regulation of Distributing Plants That
Meet the Pooling Standards of More
Than One Federal Order

a. A proposal to leave the
determination of which order regulates
a plant with pool-qualifying disposition
in more than one Federal order to the
provisions of §1004.7(f)(1) cannot be
decided upon on the basis of the hearing
record. The provisions of §1004.7(f)(1)
requires that if a pool plant qualifies as
a pool plant in another order, the plant
will be regulated under that order
unless the plant has a greater volume of
Class | dispositions in the Order 4
marketing area. Currently, this order
provision is subordinated by an
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additional provision in § 1004.7(f)(2)
that yields a plant’s pool status to
another order whenever such plant
qualifies as a pool plant under the other
order. It is this subordinating provision
that is proposed to be deleted from the
order (Proposal No. 3 as published in
the hearing notice). In other words,
Proposal No. 3, offered by Pennmarva,
would determine the regulation of a
plant under the order on the basis of
where the plant has its greatest Class |
route disposition in the event that a
plant qualifies as a pool plant under
another order.

According to Pennmarva, the yield
provision contained in § 1004.7(f)(2)
unnecessarily subordinates the Middle
Atlantic milk order to the provisions of
another Federal order. Such
subordination is not needed, said
Pennmarva, because the provisions of
§1004.7(f)(1) defines a comprehensive
and adequate standard for determining
whether a pool plant should be
regulated under Order 4.

Pennmarva testified that two pool
plants, one located in Lansdale, PA
(Lansdale), and the other located in
Reading, PA (Reading), have changed
from being regulated under Order 4 to
Order 2. These changes, said
Pennmarva, have had the effect of
depressing the Order 4 blend price
relative to the blend price of Order 2.
According to Pennmarva, the New York-
New Jersey 1992 average blend price
was $0.68 per hundredweight less than
the Order 4 blend price for the same
time period. Similarly, Pennmarva
indicated that for 1993, the Order 2
blend price was $0.50 per cwt. less than
in Order 4.

Pennmarva testified that between
1992 and 1993 there also were changes
in Class | receipts and utilization
between Order 4 and Order 2. During
this time period, Class | receipts of
producer milk in Order 4 fell by
265,613,000 pounds while in Order 2
they rose by 170,765,660 pounds, said
Pennmarva. During this same time
period, the Class | utilization of Order
4 shrank by nearly 3 percentage points
to a total of 45.1 percent, while the
Order 2 Class | utilization grew by one
percentage point to a total of 40.3
percent. Pennmarva attributed these
changes partly to the change in
regulation of the already-noted plants.

Pennmarva also testified that the
exchange of milk between Orders 2 and
4 has historically been equal. However,
according to Pennmarva, this
relationship changed greatly in the past
year. Citing Order 4 market
administrator published statistics (the
volume of packaged fluid sales from
Order 2 into the Order 4 marketing area

in 1993), Pennmarva indicated that
327.3 million pounds of pooled and
priced Order 2 milk was disposed of in
the Order 4 marketing area, up by 134.7
million pounds from 1992—an increase
of 70 percent. However, Order 4 priced
and pooled milk in the Order 2
marketing area over the same time
period increased by only 12.1 percent to
a total of 238.0 million pounds. This
change of the historical balance was
attributed by Pennmarva to the shifting
of regulation of the Lansdale pool plant
in November 1992 and the Reading pool
plant in January 1993 to regulation
under Order 2. Even though these plants
became regulated under the New York-
New Jersey milk order, Pennmarva said,
these plants continued to have
significant Class | route disposition in
the Order 4 marketing area.

Pennmarva also justified using the
measure of greatest Class | route sales as
the basis for deciding where a plant
should be pooled by citing the
provisions of nearby orders that provide
for this measurement; specifically, the
Carolina (Order 5) and the Eastern Ohio-
Western Pennsylvania (Order 36) milk
orders. However, noted Pennmarva, the
New York-New Jersey order provides a
different measure.

Pennmarva noted differences between
Order 4 and Order 2 pooling provisions.
Order 2 allows for transfers of bulk fluid
milk (classified as Class I-A) between
plants, while Order 4 specifically
excludes deliveries to a plant, said
Pennmarva. This difference in order
provisions may result in a situation
where a plant may have a greater in-area
packaged route disposition in Order 4,
but, testified Pennmarva, because Order
2 allows for plant transfers of bulk fluid
milk (milk classified as Class 1-A), such
bulk transfers may cause the plant to
have greater total Class | assignments in
Order 2 than in Order 4. In this event,
said Pennmarva, the subordinating
language of 8§ 1004.7(f)(2) causes the
plant to be regulated as an Order 2 pool
plant, even though it may have more
packaged Class | route distribution in
the Order 4 marketing area.

Pennmarva said this proposal would
not change the pool plant definition of
the New York-New Jersey order.
According to Pennmarva, a plant which
qualifies as a pool plant in either order
prior to the adoption of this proposal
will continue to qualify as a pool plant.

Significant opposition testimony was
received regarding Proposal No. 3.
Johanna testified that Proposal No. 3
seems intended to prevent them from
pooling the milk from its Lansdale plant
under the New York-New Jersey milk
order despite the fact that the greater
percentage of such milk ultimately is

distributed as Class | milk in that area.
To the best of its knowledge, Johanna
said, Proposal No. 3 would have no
effect on any other handler. Moreover,
the requirement that milk received at
Johanna’s Lansdale plant be pooled in
Order 4 yields no material benefit to
Order 4 producers.

According to Johanna, Proposal No. 3
fails to recognize the close relationship
between the Order 2 and Order 4
markets and would be
counterproductive to the goals of the
Federal milk marketing scheme.
Johanna contended that milk which is
received and separated at one plant, and
then shipped as bulk milk for
subsequent packaging and Class |
distribution by another plant, is most
clearly associated with the market in
which the milk ultimately is distributed
on fluid routes. Johanna also asserted
that if more than half of a plant’s
receipts from producers are regularly
shipped to another plant for packaging
and Class | disposition in another order,
the plant initially receiving the milk,
and those farmers who supply such
milk, should be associated with and
pooled under the order where those
later fluid Class | sales are made.

Johanna testified that its Lansdale
plant became pooled under Order 2 for
legitimate business reasons and not for
the purpose of circumventing where it
is regulated. The reason for the switch
in regulation from Order 4 to Order 2
was the cessation of milk processing at
another Johanna plant located in
Flemington, New Jersey (Flemington).
Prior to this plant’s closure, Johanna
said, the Flemington plant had been
distributing some 677 million pounds of
Class | milk annually in the Order 2
market and had been an Order 2 pool
plant for more than 15 years.

Upon closing the Flemington plant,
Johanna indicated that the greatest
majority of its milk business was
relocated to its Lansdale operation, with
the greatest majority of its Class | sales
in Order 2. Johanna said there was no
change in Class | disposition in either
Order 2 or Order 4 by virtue of the
movement of that milk. Johanna
asserted again that the combining of
operations of the two plants at Lansdale
was a business decision and not an
attempt at manipulating order
provisions.

Johanna testified that producers in
Pennsylvania’s milkshed typically
supply large quantities of milk to
handlers in both Orders 2 and 4.
Further, said Johanna, it is unrealistic to
view the Pennsylvania milkshed as
somehow geographically linked to the
Order 4 market. The overlapping nature
of this milkshed between the two
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orders, said Johanna, supports Order 2
regulation of a Pennsylvania plant that
distributes the majority of its fluid milk
within the Order 2 marketing area.

Johanna emphasized that the Lansdale
plant is a ““‘designated’” Order 2 pool
plant, and therefore is relied upon by
the performance standards of such
designation to provide support for Class
I sales within the marketing area. The
presence of such plants, said Johanna,
supports the blend price which
accommodates the large amount of
manufacturing milk pooled in the New
York-New Jersey order.

No appreciable adverse effect on the
Order 4 blend price would result from
the inclusion of the Lansdale plant
under Order 2, according to Johanna’s
analysis. The effect on the Order 4 blend
price using 1993 averages, said Johanna,
amounts to about a three-cent reduction.
Johanna also indicated that pooling the
milk under Order 4 would have had a
slightly smaller reduction in the blend
price received by Order 2 producers.

Johanna concluded that any
justification for adopting Proposal No. 3
upon a supposed improvement in the
blend price by pooling the Lansdale
plant under Order 4 fails to account for
the effect upon the blend price in Order
2. At most, said Johanna, classification
of the plant’s milk with one order or the
other would represent an insignificant
adjustment in the movement, up or
down, of blend prices in either order.

Johanna also testified that Proposal
No. 3 seems intended to eliminate the
applicable location differential as an
Order 2 plant. Because of the Lansdale’s
route distribution in Order 2, the
existing location differential is fair, said
Johanna. Adoption of Proposal No. 3,
according to Johanna, would place them
at a competitive disadvantage against
other Order 2 handlers competing in the
market for fluid sales. Johanna noted
that there is a 24.5-cent difference in the
location differential in Order 2 between
the Lansdale plant’s applicable zone
(the 71-75 mile zone) and the next
nearer zone (the 61-70 mile zone). If
Proposal No. 3 is intended to alter the
location differentials of Order 2 because
of some perceived unfairness, such
changes to the Order 2 pricing structure
should be addressed through proposed
amendments to the New York-New
Jersey order and not this proceeding,
said Johanna.

Johanna asserted that the 24.5-cent
location adjustment between the two
zones was properly factored into Order
2’s location differential scheme based
upon the historical mechanism of
transporting distant milk to the urban
market through the use of receiving
stations. Johanna added that the 24.5-

cent difference equalizes the price, for
competitive purposes, of milk brought
into the Order 2 market from more
distant locations. The witness said that
as milk had to be shipped from more
distant locations, receiving stations
collected the milk from dispersed
producers. At the time the Order 2
location differential applicable to the
Lansdale operation was adopted, said
Johanna, the location adjustment
difference was intended to allow
handlers to recoup the fixed costs
associated with the creation and
maintenance of receiving stations. At
the same time, Johanna added, the
location adjustment difference between
zones was intended to not affect any
Order 2 plant then in existence.

A witness from Dairylea Cooperative,
Inc. (Dairylea), of Syracuse, New York,
also testified in opposition to Proposal
No. 3. Dairylea is a dairy farmer
cooperative comprised of some 2,200
members throughout the northeast of
the United States who produce milk
regulated under Federal Orders 1, 2, 4,
and 36. This witness testified Order 4
provisions currently recognizes its
interdependence with Order 2. When
there is a dispute over which order a
particular plant should be pooled under,
Dairylea said, there is recognition by
Order 4 provisions of the historical
uniqueness of Order 2 in terms of its use
of upcountry plants to separate farm
milk into skim milk that is shipped
hundreds of miles to city bottling
plants, while leaving the cream fraction
of the raw milk in the up-country plants
for processing into Class Il or Class Il1
products. Dairylea said this is part of a
sound economic system that has
developed over many years.

According to Dairylea, adoption of
Proposal No. 3 would set up a direct
conflict between Order 4 and Order 2
pooling provisions because adopting it
would tend to amend the application of
Order 2’s pooling provisions. Dairylea
was of the opinion that Proposal No. 3
appeared to be based solely on the goal
of enhancing a single group’s economic
interest without regard to the potential
of injury to another order’s system of
milk sales that developed over many
years.

Opposition testimony was also
received from a witness on behalf of
Clover Farms Dairy Company (Clover
Farms), located in Reading, PA. Clover
Farms testified that adoption of
Proposal No. 3 would lead to
irreconcilable conflict with the
provisions of the New York-New Jersey
order.

Clover Farms testified that the most
basic provisions of any milk marketing
order are those that determine which

plants are to be regulated. These
provisions, Clover Farms said, often
differ from one order to another because
they are designed to meet the varying
characteristics of the marketing areas
involved. According to Clover Farms,
because an individual plant serving a
diverse market may meet the pooling
requirements of more than one Federal
order, each order must specify how such
a situation is to be resolved. Moreover,
said Clover Farms, the resolution as
determined by each order involved must
lead to the same conclusion, otherwise
no guidance will be given either to the
Department of Agriculture or to the
courts in resolving the conflict.

Clover Farms testified that Proposal
No. 3 would eliminate the basis for
deciding which order takes precedence
when a plant would otherwise be
subject to the classification and pricing
provisions of both Order 4 and another
Federal order. Leaving the
determination on which order has the
greater volume of Class | milk disposed
of on routes in its marketing area from
the plant might work, said Clover
Farms, provided the other order has a
provision that provides the same
conclusion. This could not work in the
case of Order 4 and Order 2, Clover
Farms indicated, because the provisions
of the New York-New Jersey order bases
the decision on which order has the
larger portion of disposition of Class I-
A milk, which includes bulk shipments
of milk assigned to Class |, in its
marketing area. Since Order 4 does not
recognize the role of bulk shipments in
its calculation, said Clover Farms,
adoption of Proposal No. 3 would
provide no basis upon which to resolve
the conflict between the two orders
when a plant meets the pooling
provisions of both.

The opposition testimony of the
Clover Farms witness was supported in
testimony by a witness who testified on
behalf of Eastern Milk Producers
Cooperative Association, a dairy farmer
cooperative having some 2,400 members
that ship milk to Orders 1,2,4, and 36.

A brief filed by Pennmarva noted that
while Johanna agrees that a plant should
be pooled under the order in which
most Class | sales are made, Johanna
provided no evidence to support the
claim that fluid milk transfers from the
Lansdale plant were in fact distributed
on routes in the Order 2 marketing area,
thereby meeting a defacto route
disposition test. Pennmarva argues here
that if, in fact, the Lansdale plant has
greater route disposition in Order 2 than
it has in Order 4, the adoption of
Proposal No. 3 will have no effect on the
plant. Pennmarva further argues that
even if the plant did not now have
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greater route disposition in Order 2,
operators of the plant could implement
the changes necessary to ensure greater
route sales in Order 2.

To illustrate the need for adopting
Proposal No. 3, the Pennmarva brief
noted that in 1993, the Lansdale plant
had 224 millions pounds of Class |
disposition in Order 4 and 245 million
pounds of Class | disposition in Order
2, for a total of 469 million pounds. Of
that 469 million pounds, Pennmarva
indicated that at least 10 percent (46.9
million pounds) of its milk was
transferred in bulk or packaged form
from Lansdale to other plants.
According to Pennmarva, Lansdale
consequently distributed on routes no
more than 198.1 million pounds in the
Order 2 marketing area. Thus,
Pennmarva claims that the Lansdale
plant distributed 198.1 million pounds
of Class | milk on routes in Order 2
versus 224 million pounds of Class |
milk in Order 4, clearly revealing that
there is more route disposition under
Order 4. However, because of the yield
provision contained in § 1004.7(f)(2),
according to Pennmarva, the Lansdale
plant is regulated under Order 2.

The Pennmarva brief contends that
Johanna’s testimony that the Lansdale
Class I-A milk transfers were ultimately
distributed on routes in Order 2 is in
error. Pennmarva noted that the
definition of Class I-A milk under Order
2 is “‘as route disposition in an other
order marketing area’ as delineated in
§1002.41(a)(1)(ii) of the New York-New
Jersey order. Thus, according to
Pennmarva, a plant which otherwise
qualifies as an Order 2 pool plant can
dispose of milk on routes in the Order
4 marketing area, and such dispositions
are classified under Order 2 as Class |-
A. Pennmarva indicated that once
classified as Class |-A, no further
distinction is made regarding the
ultimate destination of route sales.

The Pennmarva brief also challenged
the Johanna witness’ assertion that all of
its transferred milk was ultimately
distributed on routes in the Order 2
marketing area. Pennmarva noted that
transfers were made between Lansdale,
PA, and Reddington Farms (an Order 2
pool plant) and that market
administrator statistics indicate that
Reddington Farms enjoyed Class | route
disposition in the Order 4 marketing
area in every month between 1991 and
1994.

In response to the Clover Farms’
testimony that adoption of Proposal No.
3 would lead to irreconcilable conflict
with Order 2 and that such conflict
would need to be addressed by the
Dairy Division, Pennmarva cited an
example of how, through administrative

determination, a pooling issue such as
this might be handled. The Pennmarva
brief asserted that it is within the
purview of the Act for proponent
cooperatives, which represent volumes
in excess of 90 percent of the Order 4
market, to delete provisions which
subjugate the order to all other orders
and to rely on a route disposition test
in determining where a plant should be
pooled when it also qualifies for pooling
under another order.

According to the Pennmarva brief,
orderly marketing within Order 4
should not be hinged on an
accommodation to another order.
Pennmarva does concede that the
interplay of adjoining markets, such as
Order 2 and 4, must be considered in
maintaining orderly marketing but
indicated there is nothing in the record
which provides a reason why Order 4
should be subordinated to Order 2 or
any other order. This is important,
according to Pennmarva, because of the
economic hardship brought about
through depressed blend prices.
Pennmarva indicates that there is no
benefit to Order 4 producers from the
application of the provisions of
§1004.7(f)(2) and that its elimination
will not change the pooling standards of
any other Federal order.

In defense of the adequacy of using a
route disposition test, the Pennmarva
brief cited a recommended decision
applicable to another Federal order in
which a plant that qualifies under more
than one order is regulated under the
order which it enjoys the greatest route
disposition. This recommended
decision indicated that such application
normally assures that all handlers
having principal sales in a market are
subject to the same pricing and other
regulatory requirements. Official Notice
is taken of the Final Decision (59 FR
26603, published May 23, 1994) for the
Southern Michigan marketing area in
which no changes were made regarding
this issue from the recommended
decision. According to Pennmarva, such
an example speaks to a fundamental
intent of milk marketing orders—to
regulate handlers that compete for sales
within the specific geographic
definition of the marketing area.

A brief filed by Johanna reiterated
their opposition to the adoption of
Proposal No. 3.

Reply briefs filed by both Pennmarva
and Johanna similarly reiterated their
positions given in testimony and in
submitted briefs. However, Johanna’s
reply brief takes objection to
Pennmarva’s suggestion that Johanna
should simply effectuate changes in its
Lansdale operations so as to convert its
bulk shipments of fluid milk to Order 2

into route disposition and thereby
preserve the plant as an Order 2 plant
under the strictures of §1004.7(f)(1).
According to Johanna, this suggestion
does not take into account the
impracticality and costs to Johanna of
pooling the Lansdale plant to
accommodate the packaging
requirements of multiple wholesale
customers who presently receive bulk
shipments from the Lansdale plant for
packaging and ultimate route
disposition in Order 2.

Johanna also counters the
Pennmarva’s reference to another
rulemaking proceeding and
recommended decision involving a
pooling issue of a Ultra High
Temperature (UHT) plant in another
Federal order. While Pennmarva cited
this recommended decision as an
example of how administrative
intervention could be used to determine
where a plant should be regulated,
Johanna views this recommended
decision as providing certainty and
orderly conditions for the UHT plant
and its producers on where it will be
pooled. In this example, Johanna notes
that the route disposition test, as a
single criteria for pooling, is rejected
because of the unique aspects of the
marketing conditions faced by the UHT
plant. Such uniqueness should also be
recognized for the Lansdale plant, said
Johanna, because it makes Class | bulk
shipments to an order which does not
rely solely on a route distribution
pooling test.

At issue regarding Proposal No. 3 is
where a plant should be pooled and
regulated when it meets the pooling
standards of more than one order. Both
the proponent and opponents to
Proposal No. 3 agree that the market in
which fluid sales distributed on routes
are greatest is where a plant should be
regulated. Where a plant should be
regulated is a most important feature of
all Federal milk orders. The basis upon
which a marketing area is determined is
founded on the basis of where handlers
compete with each other for fluid sales.
An important determinant of handlers
competing with each other for sales is
generally made through a measurement
of the route disposition of fluid milk.
For the Middle Atlantic marketing area,
the order clearly defines route
disposition, and its measurement can be
made with exacting precision every
month. However, the New York-New
Jersey marketing order differs from
Order 4 in that it provides for the bulk
transfers of fluid milk between plants
that are classified as Class I-A milk.
Order 4 specifically excludes such
transfers between plants from meeting
its route disposition test.
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Opponents of Proposal No. 3 assert, in
part, that bulk transfers of Class I-A
between plants are an important feature
of the Order 2 marketing area because of
the market structure that evolved there
over time. The basis of providing for
bulk transfers of Class I-A milk between
plants recognized the market structure
and conditions in that order. Opponent
witnesses describe ‘“‘up-country” plants
that assemble and separate the skim
fraction of producer milk for subsequent
transfer to *‘city” bottling plants for
eventual distribution to retail outlets,
while leaving the cream fraction in
country plants to be further processed
into Class Il and Class Il products, as
a unique characteristic of the Order 2
marketplace.

On its face, it is difficult to conclude
that adoption of Proposal No. 3
somehow threatens the above described
market structure that Order 2 handlers
have relied upon for a long period of
time. Both the proponent and opponents
of Proposal No. 3 recognize and describe
similarly the close relationship between
Order 2 and Order 4. The record reveals
that both orders share, to a significant
extent, a common milkshed. The record
also reveals that milk movements
between orders have been historically
equal until the Lansdale plant switched
regulation from Order 4 to Order 2. The
change in the regulatory and pool status
of the Lansdale plant was due to Order
2 allowing for bulk transfers of Class I-
A milk as a fluid use which brought the
total Class | disposition of the plant to
have more milk associated with the New
York-New Jersey marketing area than it
had with the Middle Atlantic marketing
area. This allowance for bulk transfers
under the New York-New Jersey order,
together with the subordinating
language of Order 4, required the
regulatory and pool status of the
Lansdale plant to shift to Order 2 even
if the Lansdale plant may have had
more route sales in Order 4.

The Lansdale plant is physically
located within the Order 4 marketing
area and until recently had historically
been pooled as an Order 4 pool
distributing plant. Further, the Lansdale
plant is clearly a fluid distributing plant
that competes with other handlers for
fluid sales in Order 4. In the New York-
New Jersey order, it seems to enjoy,
from the testimony of some opponent
witnesses, the status of a distributing
plant while at the same time was
inferred to be a *‘country” plant.
Nevertheless, Order 2 recognizes the
Lansdale plant as a fluid milk
distributing plant with the transferring
of milk as a secondary operation. This
distinction is made here because Order
2 also recognizes processing plants with

manufacturing as a secondary operation.
Simply put, the Lansdale plant’s
primary enterprise is as a fluid
distributing plant.

The effect of the New York-New
Jersey order provision of allowing for
bulk transfers of Class I-A milk and its
lack of a route disposition test makes it
difficult to determine precisely where
the majority of Landsdale’s Class | sales
take place that includes the bulk
transferred milk. The record reveals, in
testimony by Johanna, that bulk
transfers of Class I-A milk end up
eventually as route disposition,
although the record does not reveal how
much of such milk is distributed on
routes within Order 2 or in another
marketing area. Pennmarva makes a case
from the record evidence that suggests
that there is more route disposition in
Order 4. In this regard, Johanna'’s claim
that fluid milk transfers from the
Lansdale plant were in fact distributed
on routes in Order 2 might not be totally
accurate on basis of the record evidence.
This conclusion is further supported by
examining the Order 2 provision of
what constitutes Class 1-A milk,
namely, inclusion of milk distributed on
routes in another marketing area. This
decision agrees with Pennmarva that a
plant which otherwise qualifies as an
Order 2 pool plant can dispose of milk
on routes in the Order 4 marketing area
with such disposition classified as Class
I-A, and then once so classified, no
further distinction as to the ultimate
route disposition is made through the
transfer chain.

In summary, a conclusion on the basis
of the record of where the greatest route
sales of fluid milk are made by
Johanna’s Lansdale plant cannot be
determined. This is problematic because
both proponent and opponent witnesses
indicate that a plant should be pooled
where it enjoys the majority of its Class
I disposition, but Order 2 and Order 4
each rely on different forms of
measuring this outcome. Due
recognition of the regulatory impact on
a plant that meets the pooling standards
of the New York-New Jersey order is
warranted because the plant has met
that order’s standards. At the same time,
Order 4 producers are required by their
order to yield to the pricing provisions
of another order on the terms of
measurement that are not its own.

This decision agrees with an
opponent witness’ testimony that each
marketing order should specify how to
resolve differences and conflicts that
arise in the regulation and pooling of
plants. In this regard, opponents to
Proposal No. 3 voiced concern that its
adoption would lead to irreconcilable
conflict with the provisions of the New

York-New Jersey order. Such conflict
probably would not be the case if an
identical definition and standard of
measurement, that is route disposition,
existed for both orders.

In short, adoption of Proposal No. 3
would leave determination of the
regulatory and pool status of the
Lansdale plant solely to the Order 4
route disposition test. However,
adoption of this proposal has the effect
of causing a change to the New York-
New Jersey order which was not open
or noticed in this proceeding. Adoption
of Proposal No. 3 provides neither
clarity nor a basis, at least with respect
to the relationship between Order 4 and
Order 2, to determine in which order a
plant should be pooled.

The apparent intent of Pennmarva’s
Proposal No. 3 seems clear and
consistent with how milk is regulated
and pooled throughout the Federal milk
order system. In this regard, Pennmarva
is asking that milk distributed on routes
be the sole test for determining where a
plant should be pooled. Proponents and
opponents agree that where a plant has
most of its sales is the most appropriate
basis for making such a determination.
Unfortunately, Proposal No. 3 falls short
of being able to accomplish this without
causing a change to the New York-New
Jersey order.

The Johanna witness testified that, in
part, the purpose of Proposal No. 3
appeared intended to eliminate the
location differential as an Order 2 plant.
This would obviously place Johanna at
a competitive disadvantage against other
Order 2 handlers competing in the
market for fluid sales in the Order 2
marketing area. The witness observed
correctly that there is a 24.5-cent
difference in the location adjustment in
Order 2 between the Lansdale plant’s
applicable zone (the 71-75 mile zone)
and the nearer zone (the 61-70 mile
zone). On this point, an examination of
the Class | price at the Lansdale location
reveals a disparate price difference
between being regulated under Order 2
or Order 4. Under the provisions of the
Middle Atlantic order, the Class | price
applicable at Lansdale is $0.345 more
than what the applicable Class | price
would be if it were regulated under the
New York-New Jersey order.

This disparate price difference
suggests that the Class | price, at least
at the Lansdale location, could be better
aligned. To the extent that a $0.345
price difference between the pricing
provisions of two adjoining orders may
be sufficient to encourage bulk Class |-
A milk transfers, that, together with
other forms of milk disposition in the
New York-New Jersey order, provides
the Lansdale plant the economic
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incentive to meet the pooling standards
and pricing provisions of Order 2. If the
Class | price at Lansdale were in better
alignment, it is reasonable to suppose
that Johanna would likely be indifferent
on which order they sought pricing and
regulatory status. On the one hand,
Landsdale is able to attract an adequate
supply of fluid milk at a price lower
than what would be applicable if
regulated under Order 4. Further,
adoption of Proposal No. 3 would likely
cause a shift in the regulatory status of
the Lansdale plant back to Order 4,
causing their cost of milk to increase
when they meet the pooling standards
of another order. On the other hand, if
the Lansdale plant enjoys its greatest
route disposition in the Order 4
marketing area, they enjoy a sales
advantage against other Order 4
regulated handlers that pay more for
their milk.

It is because of the above discussion
of this issue that a recommendation for
or denial of Proposal No. 3 cannot be
made on the basis of this record.
Adoption of Proposal No. 3 would have
the effect of causing a change to another
order which cannot be accomplished
without a hearing that includes the
other order. Further, the apparent
disparate price difference between the
pricing provisions of the Middle
Atlantic and New York-Jersey orders
suggests that the pooling question at
issue is perhaps a pricing issue. As
such, it is not appropriate to attempt
correction of a pricing problem by
changing pooling provisions.

Notice is given that the Department
expects that interested parties will
investigate and offer proposals that
address the Class | price alignment
structure between Order 2 and Order 4.
Other features of marketing order
differences, such as that exhibited on
the issue regarding Proposal No. 3,
should similarly be considered with the
view to facilitating more orderly
marketing conditions.

Written comments received on the
recommended decision from Dairylea
and Pennmarva support the conclusions
discussed above regarding Proposal No.
3.

b. A second proposal that would
eliminate the exemption of a pool
plant’s regulation under Order 4 when
such a plant meets the pool plant
definition of another order from the
pool plant definition of the order should
be adopted. This was proposed by
Pennmarva (Proposal No. 2 as published
in the hearing notice).

Currently, an Order 4 pool plant can
continue to be regulated under the order
as a pool plant for two succeeding
months after it fails to meet certain

pooling standards, unless it
simultaneously meets the pooling
provisions of another Federal order.
This feature of the order is commonly
referred to as the “lock-in” provision.

Pennmarva testified that in the recent
past, two Order 4 pool distributing
plants changed their status from being
regulated under the Middle Atlantic
marketing order to the New York-New
Jersey marketing order (Order 2). In both
cases, Pennmarva said, notice of the
change of regulation was provided to
cooperative suppliers in a timely
fashion so that the appropriate logistical
arrangements could be made. According
to Pennmarva, an important logistical
item attended to was the reassociation
of the market’s producers whose last
shipment to a pool distributing plant
was to one of these plants. Pennmarva
said accomplishing this task was
exacting and time consuming.

Pennmarva testified that there is no
requirement or certainty for a handler to
give adequate notice to its cooperative
suppliers of milk. Further, said
Pennmarva, cooperative suppliers have
no independent knowledge that a plant
may change from regulation under the
order to another order. In a worst case
scenario, Pennmarva said, a cooperative
supplying milk to a handler changing
regulation would not discover this
change until ten days into the following
month. Pennmarva indicated the intent
of this proposed amendment is to
enhance orderly marketing rather than
keeping a plant pooled permanently
under Order 4.

Opposition to Proposal No. 2 was
voiced by Dairylea. According to
Dairylea, Proposal No. 2 has no
economic or substantive basis. This
witness drew attention to the timely
notification to suppliers by the two
plants that shifted regulation to the New
York-New Jersey order as an indicator of
the well-functioning current provision
of the order. Thus, Dairylea concluded
that the order therefore does not require
a modification to address the issue.

In the interest of promoting more
orderly marketing conditions, Proposal
No. 2 has merit because it mitigates a
cooperative’s lack of knowledge of a
distributing plant’s dispositions. Such
knowledge is needed in order for the
cooperative to know where a plant is
pooled or when a plant’s pool status
may change in any given month. It is
reasonable to expect that when a
distributing plant does change its
regulatory status under the order,
producers supplying the plant should
have the time to make the business
changes and adjustments they deem
necessary without the loss of the
certainty of where their milk will be

pooled. The record reveals that advance
notification was provided to cooperative
suppliers prior to changes of where
certain plants would be regulated in
some instances. This is commendable
and speaks well to the interactions
between cooperative suppliers of milk
and handlers. However, such
notification is clearly voluntary when
requiring it would offer clear advantages
without being burdensome. The merit in
requiring advance notification stems
from the very real and reasonable need
of cooperatives to have such prior
knowledge of where their milk will be
pooled and priced. Finding out after-
the-fact that a plant’s regulatory status
has changed is tantamount to denying
producers access to an intended market.
For this reason, the objections by the
opposition witness from Dairylea have
little merit. It also places an
unreasonable economic burden on
Order 4 producers because of the order’s
requirement to re-associate producer
milk in the marketing area so that
producers may enjoy the benefits from
being pooled in Order 4.

Because a decision regarding Proposal
No. 3 cannot be made on the basis of
this record, the proposed deletion of
§1004.7(a)(4) as proposed by
Pennmarva would not accomplish
implementing the intent of this proposal
(Proposal No. 2). Accordingly, this
decision modifies the language of
§1004.7(a)(4) to ensure that the two
month “lock-in" provisions (as
contained in § 1004.7(a)(3)) will apply
to plants that may, in the future, shift
regulation to another Federal order or
become a nonpool plant.

In written comments to the
recommended decision, Pennmarva
offered more specific order language
that clarifies the terms of the “lock-in”
provision. This clarifying language
should be reflected in the provisions of
§1004.7(a)(4) so as to insure a two-
month “lock-in”’ refers to consecutive
months. Therefore the language of
§1004.7(a)(4) has been modified.

4. Discretionary Authority To Revise
Pooling Requirements and Producer
Milk Diversion Limits

Two proposals offered by Pennmarva
that would provide discretionary
authority for the market administrator to
revise pooling requirements and
producer milk diversion limits should
be adopted. Proposal No. 5, as
published in the hearing notice, would
provide the market administrator the
authority to raise or lower the
applicable pooling standards for
distributing plants, supply plants, and
reserve processing plants. Proposal No.
8, as published in the Notice of Hearing,



48932

Federal Register / Vol. 60, No. 183 / Thursday, September 21, 1995 / Proposed Rules

would similarly provide the market
administrator the authority to raise or
lower the applicable diversion limits for
cooperative associations, federations of
cooperative associations, and handlers
with non-member milk supplies.
Adoption of these provisions will
provide a procedure for the order to be
modified in a more responsive manner
to changes in marketing conditions than
is currently the case. Modification can
be made to encourage the shipment of
additional supplies of milk for fluid use
or to prevent the uneconomic shipments
of milk that are in excess of fluid needs.

The order does not currently provide
for such discretionary authority for the
market administrator to change pooling
requirements or diversion limitations.
Typically, pooling standards may be
temporarily revised or suspended
administratively through informal
rulemaking by the Department at a
petitioner’s request. The Department
investigates the request and determines
the need to temporarily revise or
suspend pooling standards. Permanent
changes or amendments to Federal order
provisions, as in this proceeding, are
accomplished through formal
rulemaking procedures based on a
public hearing.

The pool plant definition of Order 4
currently requires that in meeting pool
plant qualification status, a plant must
have a Class | disposition of at least 40
percent of its receipts in the months of
September through February and 30
percent in the months of March through
August. Additionally, at least 15 percent
of receipts must be within the marketing
area. Any plant that does not meet this
criteria for pool plant status can still be
a pool plant if at least a specified
percentage of its milk receipts are
moved during the month to a plant(s)
that meets the Class | disposition
requirements and volume of route
disposition within the marketing area
indicated above. The applicable
percentage for the months of September
through February is 50 percent of
receipts; for the months of March
through August, the applicable
percentage is 40 percent. A reserve
processing plant operated by a
cooperative association or by a
federation of cooperative associations is
a pool plant provided, in part, that at
least 30 percent of the total milk
receipts of member producers during
the month is moved to and physically
received at a plant that meets the Class
I disposition standards.

The producer definition of Order 4
currently provides that dairy farmers
can be producers under the order even
though their milk is moved from the
farm to nonpool plants for

manufacturing purposes rather than to
plants for fluid use. Diversion limits
apply to handlers marketing dairy
farmer’s milk such as cooperative
associations, federations of
cooperatives, and handlers marketing
non-member milk. The diversion limit
for a cooperative association or a
federation of cooperatives is restricted
to 50 percent of the volume of milk of
all members of a cooperative association
or federation delivered to, or diverted
from, pool plants during the month. The
diversion limit for handlers with non-
member milk supplies is restricted to 40
percent of the total of non-member milk
for which a pool plant operator is the
handler during the month.

Pennmarva testified that granting the
market administrator the authority to
raise or lower pooling standards and
diversion limits will enhance orderly
marketing by either encouraging needed
milk shipments or preventing the
uneconomic movement of milk.
Pennmarva indicated that such
administrative authority is granted to
market administrators in other markets,
noting for example that the market
administrator in the Upper Midwest
marketing area (Order 68) has similar
authority.

Before making any revision to the
pooling standard or diversion limits
established by the order, Pennmarva
offered a specific procedure that would
govern the conditions under which
revisions might be warranted. The
procedure offered specifies that the
market administrator may increase or
decrease the applicable percentages of
either the pool plant definition section
or the producer definition section of the
order (Sections 1004.7 and 1004.12
respectively) if a revision is necessary to
encourage needed shipments or to
prevent uneconomic shipments of milk.
Before making such a finding, the order
procedure requires the market
administrator to investigate the need for
revision either on the market
administrator’s own initiative, or at the
request of interested parties. If the
investigation shows that a revision
might be appropriate, the proposed
order language requires the market
administrator to issue a notice stating
that a revision is being considered and
invite data, views, and arguments on
whether a revision is necessary. The
procedure also specifies that any request
for revisions be filed with the market
administrator no later than the 15th day
of the month prior to the month for
which the requested revision is desired
to be effective.

Pennmarva testified that this
amendment would provide for more
timely decisions on factors affecting the

pool status of dairy farmers. It was
Pennmarva’s opinion that the market
administrator and staff are fully
appraised of the market conditions in
the Middle Atlantic market. Such
working knowledge, said Pennmarva,
can decrease the time and expense
needed to respond to a changing market
and improve regulatory efficiency.

Pennmarva maintains that this
process is superior to the process
currently used to affect needed changes
in pooling standards and diversion
limitations. Pennmarva noted that the
Department can effectuate suspension
actions of order provisions that remove
regulatory language, thus reducing the
burden on handlers. However, the
witness indicated that deletions of
language by informal rulemaking
procedures is too limiting to address
changes in marketing conditions.
Pennmarva said that providing the
market administrator with a procedure
to make specific percentage changes,
either up or down, would be a more
flexible way of changing shipping
requirements or diversion limits.

Opposition testimony was received
from Dairylea for granting such
discretionary authority to the market
administrator for revising shipping
requirements (Proposal No. 5). Dairylea
said that while they have significant
faith in market administrators, they see
no reason to abandon long-term
practices of having a public hearing or
meeting to discuss the merits of
changing applicable shipping standards
within an order. Dairylea is of the view
that Proposal No. 5 does not provide for
a public meeting forum but rather
simply written arguments almost after
the fact. Dairylea indicated that
shipping standards can have a profound
economic impact of farmers,
cooperatives, processors and consumers,
and, in fact, are the very essence of the
market order structure. The witness said
that changing these standards without
public scrutiny in the form of a public
meeting or hearing should not be
allowed. The witness feared that a
simple request for a written response
would leave many people out of the
discussion and decisionmaking process.

A witness for Clover Farms testified
in opposition to both Proposal Nos. 5
and 8. Clover Farms opposes these two
proposals unless provision is made for
a public forum to aid in the decision
making process of the market
administrator.

A witness for Eastern Milk Producers
Cooperative Association (Eastern) also
testified in opposition to Proposal Nos.
5 and 8. Eastern indicated that it makes
sense to provide a degree of
administrative discretion to the market
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administrator to resolve the problems
that may arise as a result of changes in
supply and demand conditions in the
marketplace that would warrant
adjustment of shipping percentages.
Nevertheless, before such discretion is
exercised, Eastern maintained that there
be notice to the industry and preferably
that there be an opportunity for a public
meeting for interested parties to bring
evidence in aiding the market
administrator to make a proper decision.
Eastern noted that the “call” provision
of the New York-New Jersey marketing
order, which requires the market
administrator to conduct a public
meeting in setting performance
standards on handlers to ensure that the
fluid market needs are adequately
served, works well. Eastern indicated
support for a proposal that would be
similar in scope for the Middle Atlantic
order.

At issue on the part of those who
oppose granting administrative
discretion to the market administrator in
adjusting shipping requirements and
diversion limitations is the lack of a
public meeting. Opponents have firm
opinions that the public and interested
parties should have a greater degree of
participation in the decisional process
than the proposed administrative
proceeding would require. However,
opponents take no issue on the ability,
impartiality or integrity of the market
administrator to make appropriate
administrative decisions regarding
adjustments to shipping requirements
and diversion limits. The issue here is
one of procedure.

The informal rulemaking procedure is
routinely used for making temporary
suspensions or revisions to pool plant
shipping requirements and diversion
limitations. The procedure of public
notice and comment before deciding on
the appropriate course of action that is
proposed in Proposals Nos. 5 and 8
follow in identical fashion the
procedures followed by the Department.
This informal rulemaking procedure
does not include reliance on public
hearings or meetings because of the
need for urgent and expeditious action
to address rapidly changing market
conditions. Nevertheless, any interested
party has the opportunity to have their
views included in the decision making
process.

As the record reveals, such a
procedure has been used in the Upper
Midwest Marketing Area since 1990.
Since the record does not reveal any
lack of confidence in the ability of
market administrators (who are
entrusted with great responsibility in
administering the order) to effectively
carry out this duty, it is reasonable to

conclude that on the basis of the broad
authorities already entrusted to the
market administrator to provide for the
effective administration of the order,
such discretionary authority that would
be granted with the adoption of
Proposals Nos. 5 and 8 are consistent
with those already given. Furthermore,
these two proposals have the broad
support of producers who represent
some 90 percent of the milk associated
with the market.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions, and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the Middle
Atlantic order was first issued and when
it was amended. The previous findings
and determinations are hereby ratified
and confirmed, except where they may
conflict with those set forth herein.

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in a
marketing agreement upon which a
hearing has been held.

Rulings on Exceptions

No exceptions to the findings and
conclusions of the recommended
decision were received.

Marketing Agreement and Order

Annexed hereto and made a part
hereof are two documents, a Marketing
Agreement regulating the handling of
milk, and an Order amending the order
regulating the handling of milk in the
Middle Atlantic marketing area, which
have been decided upon as the detailed
and appropriate means of effectuating
the foregoing conclusions.

It is hereby ordered that this entire
decision and the two documents
annexed hereto be published in the
Federal Register.

Determination of Producer Approval
and Representative Period

May 1995 is hereby determined to be
the representative period for the
purpose of ascertaining whether the
issuance of the order, as amended and
as hereby proposed to be amended,
regulating the handling of milk in the
Middle Atlantic marketing area is
approved or favored by producers, as
defined under the terms of the order as
amended and as hereby proposed to be
amended, who during such
representative period were engaged in
the production of milk for sale within
the aforesaid marketing area.

List of Subjects in 7 CFR Part 1004

Milk marketing orders.

Dated: September 13, 1995.
Patricia Jensen,

Acting Assistant Secretary, Marketing and
Regulatory Programs.

Order Amending the Order Regulating
the Handling of Milk in the Middle
Atlantic Marketing Area

(This order shall not become effective
unless and until the requirements of
§900.14 of the rules of practice and
procedure governing proceedings to
formulate marketing agreements and
marketing orders have been met.)

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the order was first
issued and when it was amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein.

(a) Findings. A public hearing was
held upon certain proposed
amendments to the tentative marketing
agreement and to the order regulating
the handling of milk in the Middle
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Atlantic marketing area. The hearing
was held pursuant to the provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), and the applicable rules of

practice and procedure (7 CFR Part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect the market supply and
demand for milk in the aforesaid
marketing area. The minimum prices
specified in the order as hereby
amended are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

Order Relative To Handling

It is therefore ordered, that on and
after the effective date hereof, the
handling of milk in the Middle Atlantic
marketing area shall be in conformity to
and in compliance with the terms and
conditions of the order, as amended,
and as hereby amended, as follows:

The provisions of the proposed
marketing agreement and order
amending the order contained in the
recommended decision issued by the
Administrator, Agricultural Marketing
Service, on July 10, 1995, and published
in the Federal Register on July 14, 1995
(60 CFR 36239), except for the clarifying
change being made to §1004.7(a)(4),
shall be and are the terms and
provisions of this order, amending the
order, and are set forth in full herein.

PART 1004—MILK IN THE MIDDLE
ATLANTIC MARKETING AREA

1. The authority citation for 7 CFR
Part 1004 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 1004.7 is amended by
revising paragraphs (a)(1) and (a)(4);
revising paragraph (d)(1); and by adding
a new paragraph (g), to read as follows:
§1004.7 Pool plant.

* * * * *

(1) Milk received at such plant
directly from dairy farmers (excluding
milk diverted as producer milk pursuant
to §1004.12, by either the plant operator
or by a cooperative association, and also
excluding the milk of dairy farmers for
other markets) and from a cooperative in
its capacity as a handler pursuant to
§1004.9(c); or
* * * * *

(4) A plant’s status as an other order
plant pursuant to paragraph (f) of this
section will become effective beginning
the third consecutive month in which a
plant is subject to the classification and
pricing provisions of another order.

* * * * *

(d) * X *

(1) A reserve processing plant
operated by a cooperative association at
which milk from dairy farmers is
received if the total of fluid milk
products (except filled milk) transferred
from such cooperative association
plant(s) to, and the milk of member
producers physically received at, pool
plants pursuant to § 1004.7(a) is not less
than 25 percent of the total milk of
member producers during the month.

* * * * *

(9) The applicable shipping
percentage of paragraphs (a) and (b) or
(d) of this section may be increased or
decreased by the market administrator if
the market administrator finds that such
revision is necessary to encourage
needed shipments or to prevent
uneconomic shipments. Before making
such a finding, the market administrator
shall investigate the need for revision
either on the market administrator’s
own initiative or at the request of
interested parties. If the investigation
shows that a revision of the shipping
percentages might be appropriate, the
market administrator shall issue a notice
stating that the revision is being
considered and invite data, views and
arguments. Any request for revision of
shipping percentages shall be filed with
the market administrator no later than
the 15th day of the month prior to the
month for which the requested revision
is desired effective.

3. Section 1004.12 is amended by
revising paragraphs (d)(2)(i) and
(d)(2)(ii); and by adding a new
paragraph (g), to read as follows:

§1004.12 Producer.

* * * * *
d * * *

(2)) * X *

(i) All of the diversions of milk of
members of a cooperative association or
a federation of cooperative associations
to nonpool plants are for the account of
such cooperative association or

federation, and the amount of member
milk so diverted does not exceed 55
percent of the volume of milk of all
members of such cooperative
association or federation delivered to or
diverted from pool plants during the
month.

(ii) All of the diversions of milk of
dairy farmers who are not members of
a cooperative association diverting milk
for its own account during the month
are diversions by a handler in his
capacity as the operator of a pool plant
from which the quantity of such
nonmember milk so diverted does not
exceed 45 percent of the total of such
nonmember milk for which the pool
plant operator is the handler during the
month.

* * * * *

(9) The applicable percentages in
paragraphs (d)(2)(i) and (d)(2)(ii) may be
increased or decreased by the market
administrator if the market
administrator finds that such revision is
necessary to encourage needed
shipments or to prevent uneconomic
shipments. Before making such a
finding, the market administrator shall
investigate the need for revision either
on the market administrator’s own
initiative or at the request of interested
parties. If the investigation shows that a
revision of the diversion limit
percentages might be appropriate, the
market administrator shall issue a notice
stating that the revision is being
considered and invite data, views and
arguments. Any request for revision of
the diversion limit percentages shall be
filed with the market administrator no
later than the 15th day of the month
prior to the month for which the
requested revision is desired effective.

Appendix to the Proposed Rule

Marketing Agreement Regulating the
Handling of Milk in Middle Atlantic
Marketing Area

The parties hereto, in order to effectuate
the declared policy of the Act, and in
accordance with the rules of practice and
procedure effective thereunder (7 CFR Part
900), desire to enter into this marketing
agreement and do hereby agree that the
provisions referred to in paragraph | hereof
as augmented by the provisions specified in
paragraph Il hereof, shall be and are the
provisions of this marketing agreement as if
set out in full herein.

1. The findings and determinations, order
relative to handling, and the provision of
§81004.1 to 1004.95, all inclusive, of the
order regulating the handling of milk in the
Middle Atlantic marketing area (7 CFR Part
1004) which is annexed hereto; and

1. The following provisions:

§1004.96 Record of milk handled and
authorization to correct typographical errors.

(a) Record of milk handled. The
undersigned certifies that he/she handled
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during the month of May 1995,
hundredweight of milk covered by this
marketing agreement.

(b) Authorization to correct typographical
errors. The undersigned hereby authorizes
the Director, or Acting Director, Dairy
Division, Agricultural Marketing Service, to
correct any typographical errors which may
have been made in this marketing agreement.

§1004.97 Effective date. This marketing
agreement shall become effective upon the
execution of a counterpart hereof by the
Secretary in accordance with Section
900.14(a) of the aforesaid rules of practice
and procedure.

In Witness Whereof, The contracting
handlers, acting under the provisions of the
Act, for the purposes and subject to the
limitations herein contained and not
otherwise, have hereunto set their respective
hands and seals.

Signature
By (Name)

(Title)

(Address)

(Seal)
Attest

[FR Doc. 95-23194 Filed 9-20-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 437

[Docket No. EE-RM-95-202]

RIN 1904-AA-74

Voluntary Home Energy Rating System
Guidelines

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy (DOE).

ACTION: Rescheduling of public hearing.

SUMMARY: On July 25, 1995 the
Department published a proposed rule
on Voluntary Home Energy Rating
System Guidelines and announced
public hearing dates for that rule. Due
to possible fiscal restraints, the facilities
at the Department of Energy may not be
available on October 2, 1995 to host the
scheduled public hearing. The
Department is rescheduling the public
hearing by extending the date by fifteen
(15) days. The Voluntary Home Energy
Rating Systems Guidelines public
hearing is rescheduled for October 17,
1995.

DATES: Oral views, data, and arguments
may be presented at the public hearing
to be held in Washington, DC, on
October 17, 1995. Requests to speak at
the hearing must be received by the
Department no later than 4:00 p.m.,
Thursday, October 12, 1995. Ten copies

of statements to be given at the public
hearing must be received by the
Department no later than 4:00 p.m.,
Thursday, October 12, 1995. The
hearing will begin at 9:00 a.m. on
October 17, 1995, and will be held at the
U.S. Department of Energy, Forrestal
Building, Room 6E-069, 1000
Independence Avenue, SW.,
Washington, DC 20585. The length of
each presentation is limited to twenty
(20) minutes or an equal time for all
presenters.

ADDRESSES: Oral statements, requests to
speak at the hearing and requests for
speaker lists are to be submitted to:
Voluntary Home Energy Rating System
Guidelines (Docket No. EE-RM-95-202),
U.S. Department of Energy, Office of
Codes and Standards, Buildings
Division, EE-432, 1000 Independence
Avenue, SW, Rm 1J)-018, Washington,
DC 20585, (202) 586—7574.

Copies of the transcript of the public
hearing and public comments received
may be read at the DOE Freedom of
Information Reading Room, U.S.
Department of Energy, Forrestal
Building, Room 1E-190, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—6020
between the hours of 9:00 a.m. and 4:00
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:

Robert L. Mackie, PM., U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Mail Station
EE-431, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—
7892

Diane Dean, Esq., U.S. Department of
Energy, Office of General Counsel,
Mail Station GC-72, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585, (202)
586—9507

SUPPLEMENTARY INFORMATION: The
Department published a Notice of
Proposed Rulemaking (NOPR) on July
25, 1995, entitled “Voluntary Home
Energy Rating System Guidelines” (10
CFR Part 437).

Issued in Washington, DC September 14,
1995.
Christine A. Ervin,
Assistant Secretary, Energy Efficiency and
Renewable Energy.
[FR Doc. 95-23480 Filed 9-20-95; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 360

RIN 3064-AB69

Definition of Qualified Financial
Contracts

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC or
Corporation) is publishing for notice
and public comment a proposed rule
defining spot and other short-term
foreign exchange agreements and
repurchase agreements on qualified
foreign government securities to be
“qualified financial contracts’ (QFCs)
under the Federal Deposit Insurance
Act, 12 U.S.C. 1811 et seq. (FDI Act). In
the interest of providing a measure of
protection to the financial markets, the
FDI Act provides special rules for the
treatment of QFCs held by an insured
depository institution in default for
which the FDIC is appointed
conservator or receiver. The FDIC
believes that the market’s use of these
agreements to obtain liquidity in order
to manage financial risk indicates that
they should be included as QFCs.
Promulgation of the proposed regulation
to include spot and other short-term
foreign exchange contracts and
repurchase agreements on qualified
foreign government securities within the
definition of QFC is not intended to
exclude other agreements that may
otherwise qualify to be QFCs.

DATES: Comments must be received by
November 20, 1995.

ADDRESSES: Send comments to Jerry L.
Langley, Executive Secretary, FDIC, 550
17th Street, N.W., Washington, D.C.
20429. Comments may be hand-
delivered to Room 400, 1776 F Street,
N.W., Washington, D.C. 20429 on
business days between 8:30 a.m. and 5
p.m. [FAX number: (202) 898-3838;
Internet: comments@fdic.gov].
Comments will be available for
inspection or photocopying at the
FDIC’s Reading Room, Room 7118, 550
17th Street, N.W., Washington, D.C.
20429, between 9:00 a.m. and 4:30 p.m.
on business days.

FOR FURTHER INFORMATION CONTACT:
Sharon Powers Sivertsen, Assistant
General Counsel, Legal Division, (202)
736-0112; Keith A. Ligon, Senior
Counsel, Legal Division, (202) 736—
0160; or Christine M. Bradley, Attorney,
Legal Division, (202) 736-0106, FDIC,
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550 17th Street, N.W., Washington, D.C.
20429.

SUPPLEMENTARY INFORMATION:

I. Paperwork Reduction Act

No collection of information pursuant
to section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
is contained in the proposed rule.
Consequently, no information was
submitted to the Office of Management
and Budget for review.

I1. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that the proposed
rule will not have a significant
economic impact on a substantial
number of small business entities.

I11. Discussion

A. The QFC Provisions

Sections 11(e) (8) through (10) of the
FDI Act, 12 U.S.C. 1821(e) (8) through
(10), provide special rules for the
treatment of QFCs in the event the FDIC
is appointed receiver or conservator for
an insured depository institution in
default. The statute seeks, among other
things, to protect parties to QFCs by
allowing for the liquidation,
termination, and netting of their
agreements. The statute identifies
securities contracts, commodity
contracts, forward contracts, repurchase
agreements and swap agreements as
QFCs.

Section 11(e)(8)(D) of the FDI Act
identifies in some detail the types of
contracts to be treated as QFCs, but
additionally affords the FDIC express
authority to adopt regulations extending
the definition to any similar agreements.
12 U.S.C. 1821(e)(8)(D)(i). As discussed
below, the Corporation is proposing
rules that would extend the QFC
definition to spot and other short-term
foreign exchange agreements and to
repurchase agreements on securities
issued or guaranteed by the central
governments belonging to the
Organization for Economic Cooperation
and Development (OECD). Promulgation
of the proposed regulation to include
spot and other short-term foreign
exchange contracts and repurchase
agreements on qualified foreign
government securities within the
definition of QFC is not intended to be
interpreted so as to exclude other
agreements that may otherwise qualify
to be QFCs under the language of
section 11(e)(8)(D) itself.

As the Board of Directors of the FDIC
has previously recognized, QFCs occupy
a unique and important position in the
financial markets, allowing appropriate

liquidity, hedging and financial
intermediation operations in financial
institutions, and are generally
conducted within a highly supervised
industry. FDIC Statement of Policy on
Qualified Financial Contracts (Dec. 12,
1989). See 55 FR 7027 (1990). The
Corporation believes that these goals
would be well served by expressly
extending QFC treatment to spot and
other short-term foreign exchange
agreements and repurchase agreements
on foreign government securities issued
or guaranteed by the central
governments of the OECD-based group
of countries.

B. Foreign Exchange Agreements

Although section 11(e)(8)(D)(vi) of the
FDI Act, defining ‘‘swap agreements”
which are to be included within the
statutory definition of QFCs, refers to
forward foreign exchange agreements,
the statute does not explicitly mention
spot or other short-term foreign
exchange agreements. The statute, in
relevant part, covers any agreement,
including the terms and conditions
incorporated by reference in any such
agreement, which is a forward foreign
exchange agreement or any other similar
agreement. 12 U.S.C. 1821(e)(8)(D)(vi).
While the FDIC believes that spot and
other short-term foreign exchange
agreements fall within the QFC
definition of swap agreement even in
the absence of FDIC regulatory action,
the FDIC also believes that market
participants would be best served by the
certainty of an explicit rule providing
that spot foreign exchange agreements
are QFCs. ““Spot” foreign exchange
agreements, like forwards, do not settle
immediately; spot agreements are
typically outstanding for one or two
days. As is the case with other QFCs,
market participants tend to enter into
multiple spot agreements for both long
and short positions in many products
with the same counterparty. As a result,
market participants are also creating the
same termination and netting
agreements as are used with other QFCs.

The Corporation is proposing a rule to
recognize the inclusion of spot and
other short-term foreign exchange
agreements as QFCs. The language of
the proposed rule would extend QFC
treatment to short-dated transactions
such as spots, tomorrow/next day and
same day/tomorrow transactions, thus
eliminating any concern that spot and
other short-term foreign exchange
agreements are not included within the
definition of QFC.

C. Repurchase Agreements on Qualified
Foreign Government Securities

Although section 11(e)(8)(D)(v) of the
FDI Act includes repurchase agreements
within the definition of a QFC, the
statute does not cover repurchase
agreements on foreign government
securities. Section 11(e)(8)(D)(v)
incorporates the repurchase agreement
definition under section 101(47) of the
Bankruptcy Code, 11 U.S.C. 101(47),
with certain additions not relevant here,
and restricts the definition of qualified
financial contract to repurchase
agreements on securities that are direct
obligations of, or that are fully
guaranteed as to principal and interest
by, the United States or any agency of
the United States. Section 101(47) of the
Bankruptcy Code defines a repurchase
agreement as:

an agreement, including related terms, which
provides for the transfer of certificates of
deposit, eligible bankers’ acceptances, or
securities that are direct obligations of, or
that are fully guaranteed as to principal and
interest by, the United States or any agency
of the United States against the transfer of
funds by the transferee of such certificates of
deposit, eligible bankers’ acceptances, or
securities with a simultaneous agreement by
such transferee to transfer to the transferor
thereof certificates of deposit, eligible
bankers’ acceptances, or securities as
described above, at a date certain not later
than one year after such transfers or on
demand, against the transfer of funds;

11 U.S.C. 101(47).

In the years since the QFC provisions
were added to the FDI Act by the
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989, Public
Law 101-73, 101 Stat. 183 (1989), the
market for foreign government
repurchase agreements appears to have
developed to a point that such
repurchase agreements have become a
recognized source of liquidity. However,
the FDIC also believes that it is
appropriate to limit the kinds of foreign
government securities which may be the
subject of a repurchase agreement for
QFC purposes. The FDIC proposes to
extend QFC treatment only to
repurchase agreements on securities
issued or guaranteed by the central
governments of countries that are either
full members of the OECD or that have
concluded special lending arrangements
with the International Monetary Fund
(IMF) associated with the IMF’s General
Arrangements to Borrow.2

1The OECD is an international organization of
countries which are committed to market-oriented
economic policies, including the promotion of
private enterprise and free-market prices, liberal
trade policies, and the absence of exchange
controls.
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The FDIC believes that repurchase
agreements on foreign government
securities issued or guaranteed by the
OECD-based group of countries are
similar in nature to the repurchase
agreements on securities issued or
guaranteed by the United States, which
are presently included within the
statutory definition of QFC. The risk
weightings recommended for such
securities by the International
Convergence of Capital Measurement
and Capital Standards of July 1988 by
the Basle Committee on Banking
Supervision (Basle Accord) 2 reflects
that the securities issued or guaranteed
by the OECD-based group of countries
present similar degrees of credit risk.
Further, the FDIC’s risk-based capital
rules at 12 CFR part 325, appendix A,
implementing the Basle Accord,
consider the credit risk among the
securities issued or guaranteed by the
central governments of the OECD-based
group of countries as being equal for
purposes of determining capital
requirements. And, pursuant to 12 CFR
part 325, appendix A, section 11.B.2,
securities issued or guaranteed by the
central governments of the OECD-based
group of countries are among the
limited forms of collateral which are
formally recognized by the FDIC’s risk-
based capital framework. Accordingly,
repurchase agreements on securities
issued or guaranteed by the OECD-based
group of countries are treated
consistently under the risk-based capital
rules. See 12 CFR part 325, appendix A,
section I1.C.

The FDIC is thus proposing a rule to
include repurchase agreements on
securities issued or guaranteed by the
OECD-based group of countries within
the definition of a QFC. In the interests
of consistency and simplicity, the rule
would incorporate by reference the
definition of “central government’ as
set forth in 12 CFR part 325, appendix
A, section I1.C note 173 and “OECD-
based group of countries” as set forth in

2The Basle Accord established a risk-based
framework for measuring the capital adequacy of
internationally active banks. The Basle Accord was
originally proposed by the Basle Committee on
Banking Supervision (Basle Supervisors’
Committee) and endorsed by the central bank
governors of the Group of Ten (G-10) countries in
July 1988. See, Int’l Convergence of Capital
Measurement & Capital Standards, Comm. on
Banking Regulations & Supervisory Practices,
reprinted in 30 I.L.M. 967, 989 (1991).

3The definition of central government includes
departments and ministries of the central
government, as well as central banks, but does not
extend to state, provincial, or local governments or
commercial enterprises owned by central
governments. Nor does it extend to securities of
local government entities or commercial enterprises
guaranteed by the central government. 12 CFR part
325, section I1.C., note 17 (1995).

12 CFR part 325, appendix A, section
11.B.2, note 12 (and incorporating any
changes to these definitions that should
occur by future amendment).4

List of Subjects in 12 CFR Part 360

Banks, Banking, Savings Associations.

For the reasons set out in the
preamble, the FDIC Board of Directors
proposes to amend 12 CFR part 360 as
follows:

PART 360—RESOLUTION AND
RECEIVERSHIP RULES

1. The authority citation for part 360
is revised to read as follows:

Authority: 12 U.S.C. 1821(d)(11),
1821(e)(8)(D)(i), 1823(c)(4); Sec. 401(h), Pub.
L. 101-73, 103 Stat. 357.

2. Section 360.5 is added to Part 360
as follows:

§360.5 Definition of qualified financial
contracts.

(a) Authority and purpose. Sections
11(e)(8) through (10) of the Federal
Deposit Insurance Act, 12 U.S.C.
1821(e)(8) through (10), provide special
rules for the treatment of qualified
financial contracts of an insured
depository institution for which the
FDIC is appointed conservator or
receiver, including rules describing the
manner in which qualified financial
contracts may be transferred or closed
out. Section 11(e)(8)(D)(i) of the Federal
Deposit Insurance Act, 12 U.S.C.
1821(e)(8)(D)(i), grants the Corporation
authority to determine by regulation
whether an agreement in addition to
those identified by section 11(e)(8)(D)
itself should be included in the
definition of qualified financial
contract. The purpose of this section is
to identify additional agreements which
the Corporation has determined to be
qualified financial contracts.

(b) The following agreements shall be
deemed “‘qualified financial contracts”
under section 11(e)(8)(D)(i) of the
Federal Deposit Insurance Act, as
amended (12 U.S.C. 1821(e)(8)(D)(i)):

(1) Spot foreign exchange agreements.
A spot foreign exchange agreement is
any agreement or combination of
agreements (including master
agreements) providing for or effecting
the purchase or sale of one currency in
exchange for another currency (or a unit
of account established by an
intergovernmental organization such as
the European Currency Unit) with a
maturity date of two days or less after
the agreement has been entered into,

4The Corporation has recently issued a Notice of
Proposed Rulemaking proposing to amend the
existing definition of *“OECD-based group of
countries.” 60 FR 8582 (Feb. 15, 1995).

and includes short-dated transactions
such as tomorrow/next day and same
day/tomorrow transactions.

(2) Repurchase agreements on
qualified foreign government securities.
(i) A repurchase agreement on qualified
foreign government securities is an
agreement or combination of agreements
(including master agreements) which
provides for the transfer of securities
that are direct obligations of, or that are
fully guaranteed by, the central
governments (as set forth at 12 CFR part
325, appendix A, section II.C, n. 17, as
may be amended from time to time) of
the OECD-based group of countries (as
set forth at 12 CFR part 325, appendix
A, section 11.B.2., note 12 as may be
amended from time to time) against the
transfer of funds by the transferee of
such securities with a simultaneous
agreement by such transferee to transfer
to the transferor thereof securities as
described above, at a date certain not
later than one year after such transfers
or on demand, against the transfer of
funds.

(c) Nothing in this section shall be
construed as limiting or changing a
party’s obligation to comply with all
reasonable trading practices and
requirements, non-insolvency law
requirements and any other
requirements imposed by other
provisions of the FDI Act. This section
in no way limits the authority of the
Corporation to take supervisory or
enforcement actions, or to otherwise
manage the affairs of a financial
institution for which the Corporation
has been appointed conservator or
receiver.

By Order of the Board of Directors.

Dated at Washington, D.C., this 6th day of
September, 1995.

Jerry L. Langley,

Executive Secretary.

[FR Doc. 95-23479 Filed 9-20-95; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 95-ANE-11]

Proposed Alteration of V-2 and V-14;
New York

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
alter Federal Airways V-2 and V-14
between Albany, NY, and Gardner, MA.
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This action would allow more flexibility
in air traffic operations and enhance
utilization of that airspace.

DATES: Comments must be received on
or before November 9, 1995.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, ANE-500, Docket No.
95—-ANE-11, Federal Aviation
Administration, 12 New England
Executive Park, Burlington, MA 01803.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“*Comments to Airspace Docket No. 95—
ANE-11."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both

before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA—-220, 800 Independence
Avenue SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
alter Federal Airways V-2 and V-14
from the Albany, NY, Very High
Frequency Omnidirectional Range
(VOR) to the Gardner, MA, VOR. These
airways are the primary arrival routes to
Boston, MA, from the west. At the
present time, the segment of the airways
between the Albany VOR and the
Gardner VOR is limited to a 10,000-foot
minimum en route altitude (MEA).
Realigning these airways would allow
for a lower MEA to be assigned along
these routes and would provide more
flexibility in air traffic operations in that
area. Consequently, this proposed
alteration would enhance utilization of
that airspace. Domestic VOR Federal
airways are published in paragraph
6010(a) of FAA Order 7400.9C dated
August 17, 1995, and effective
September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The airways listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,

when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6010(a)—Domestic VOR Federal
Airways
* * * * *

[Amended]

V-2 [Revised]

From Seattle, WA; Ellensburg, WA; Moses
Lake, WA, Spokane, WA, Mullan Pass, ID;
Missoula, MT; Drummond, MT; Helena, MT,;
INT Helena 119° and Livingston, MT, 322°
radials; Livingston; Billings, MT; Miles City,
MT; 24 miles, 90 miles, 55 MSL, Dickinson,
ND; 10 miles, 60 miles, 38 MSL, Bismarck,
ND; 14 miles, 62 miles, 34 MSL, Jamestown,
ND; Fargo, ND; Alexandria, MN; Gopher,
MN; Nodine, MN; Lone Rock, WI; Madison,
WI; Badger, WI; Muskegon, MI; Lansing, Ml;
Salem, MI; INT Salem 093° and Aylmer, ON,
Canada, 254° radials; Aylmer; INT Aylmer
086° and Buffalo, NY, 259° radials; Buffalo;
Rochester, NY; Syracuse, NY; Utica, NY;
Albany, NY; INT Albany 084°T(097°M) and
Gardner, MA, 284° radials; to Gardner. The
airspace within Canada is excluded.

* * * * *

V-14 [Revised]

From Chisum, NM, via Lubbock, TX;
Childress, TX; Hobart, OK; Will Rogers, OK;
INT Will Rogers 052° and Tulsa, OK, 246°
radials; Tulsa; Neosho, MO; Springfield, MO;
Vichy, MO; INT Vichy 067° and St. Louis,
MO, 225° radials; Vandalia, IL; Terre Haute,
IN; Indianapolis, IN; Muncie, IN; Findlay,
OH; DRYER, OH; Jefferson, OH; Erie, PA;
Dunkirk, NY; Buffalo, NY; Geneseo, NY;
Georgetown, NY; INT Georgetown 093° and
Albany, NY, 270° radials; Albany; INT
Albany 084°T(097°M) and Gardner, MA, 284°
radials; Gardner; to Norwich, CT. The
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airspace within R-5207 and Canada is
excluded.
* * * * *

Issued in Washington, DC, on September
14, 1995.

Reginald C. Matthews,

Acting Manager, Airspace-Rules and
Aeronautical Information Division.

[FR Doc. 95-23427 Filed 9-20-95; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 184

[Docket No. 95N-0189]

Maltodextrin; Food Chemicals Codex
Specifications

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
adopt the Food Chemicals Codex
specifications for maltodextrin derived
from corn starch. The agency is
proposing to amend its regulations by
removing the requirement that
maltodextrin be of a purity suitable for
its intended use and by adding a
requirement that the substance comply
with the Food Chemicals Codex, 3d ed.,
3d supp. (1992) specifications for
maltodextrin. Elsewhere in this issue of
the Federal Register, the agency is also
publishing a final rule adopting the
same specifications for maltodextrin
derived from potato starch.

DATES: Written comments by November
20, 1995.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Center for Food
Safety and Applied Nutrition (HFS—
217), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3071.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 15, 1983
(48 FR 51911), FDA published a final
rule that affirmed the use in food of
maltodextrin derived from corn starch
as generally recognized as safe (GRAS)
in §184.1444 (21 CFR 184.1444). No
food-grade specifications were available
for maltodextrin at that time. Therefore,
the regulation required that the
maltodextrin be of a purity suitable for

its intended use. The agency stated,
however, that it was working with the
Committee on Food Chemicals Codex of
the National Academy of Sciences to
develop food-grade specifications for
maltodextrin, and that it would
incorporate the specifications into the
maltodextrin regulation upon
completion.

In 1992, the Food Chemicals Codex
Committee published its third
supplement to the third edition of the
Food Chemicals Codex. The supplement
contains food-grade specifications for
maltodextrin that is derived from any
edible starch. FDA has reviewed these
specifications and tentatively concludes
that they are acceptable for maltodextrin
derived from corn starch. Therefore, the
agency is proposing in 8 184.1444 to
adopt these specifications for
maltodextrin derived from corn starch.
Elsewhere in this issue of the Federal
Register, the agency is also publishing
a final rule adopting the same
specifications for maltodextrin derived
from potato starch.

The agency has determined under 21
CFR 25.24(a)(9) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

FDA has examined the economic
implications of removing the current
requirement that maltodextrin be of a
purity suitable for its intended use and
of adding a requirement that the
additive meet the Food Chemicals
Codex specifications for maltodextrin,
as required by Executive Order 12866
and the Regulatory Flexibility Act (Pub.
L. 96-354). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this proposed rule is
consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
proposed rule is not a significant
regulatory action as defined by the
Executive Order and so is not subject to
review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to minimize the
impact of their regulation on small
entities. Because the proposed rule
requires no change in the current
industry practice concerning the
manufacture and use of this ingredient,

the agency certifies that the proposed
rule will not have a significant
economic impact on a substantial
number of small entities. Therefore,
under the Regulatory Flexibility Act, no
further analysis is required.

Interested persons may, on or before
November 20,1995, submit to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857, written comments
regarding this proposal. Two copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 184

Food ingredients, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, it is proposed that 21
CFR part 184 be amended as follows:

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

1. The authority citation for 21 CFR
part 184 continues to read as follows:

Authority: Secs. 201, 402, 409, 701 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 371).

2. Section 184.1444 is amended by
revising paragraph (b) to read as follows:

184.14444 Maltodextrin.

(a) * * *

(b) Maltodextrin derived from potato
starch or corn starch meets the
specifications of the Food Chemicals
Codex, 3d ed., 3d supp. (1992), p. 125,
which are incorporated by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies are available from
the National Academy Press, 2101
Constitution Ave. NW., Washington, DC
20418, or may be examined at the Office
of the Federal Register, 800 North
Capitol St. NW., suite 700, Washington,
DC 20408, or at the Division of Petition
Control (HFS-217), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204.

* * * * *
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Dated: September 6, 1995.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 95-23241 Filed 9-20-95; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Fiscal Service

31 CFR Part 240
RIN 1510-AA45

Indorsement and Payment of Checks
Drawn on the United States Treasury

AGENCY: Financial Management Service,
Fiscal Service, Treasury.
ACTION: Proposed rule.

SUMMARY: This rule revises 31 CFR Part
240, which governs the indorsement
and payment of checks drawn on the
United States Treasury. The changes are
intended both to fix the time by which
Treasury can decline payment on
Treasury checks and to provide
financial institutions with a date certain
for final payment. These rules also
provide greater clarity by defining
previously undefined terms and by
ensuring symmetry with current
Treasury regulations governing Federal
payments utilizing the automated
clearing house method. This rule also
provides that Treasury may instruct
Federal Reserve Banks to intercept and
return, unpaid, benefit payment checks
issued to deceased payees. These
proposed revisions are issued in
response to concerns raised by financial
institutions, Federal agencies, and other
affected parties.

DATES: Comments must be submitted on
or before November 6, 1995.
ADDRESSES: All comments concerning
these proposed regulations should be
addressed to Ronald Brooks, Senior
Program Analyst, Financial Processing
Division, Financial Management
Service, Prince Georges Center Il
Building, 3700 East-West Highway,
Room 725-D, Hyattsville, Maryland
20782. Comments may be faxed to (202)
874-7534.

FOR FURTHER INFORMATION CONTACT:
Ronald Brooks, (202) 874—7620 (Senior
Program Analyst, Financial Processing
Division); Paul M. Curran, (202) 874—
6680 (Principal Attorney).

SUPPLEMENTARY INFORMATION:
Limitations on Payment

The current regulation provides that
Treasury shall have the right to conduct
first examination of Treasury checks

presented for payment, and to refuse
payment of any checks within a
reasonable time. The current regulation
also provides that such checks shall be
deemed paid only upon Treasury’s
completion of first examination. The
proposed rule clarifies this in two ways.

First, it defines first examination, and
defines material defects or alterations as
including counterfeit checks. These
definitions are consistent with
Treasury’s longstanding interpretation
of these terms.

Second, it fixes the time by which
Treasury must complete first
examination, and provides that if
Treasury fails to do so within 150 days,
the check will be deemed paid. This
change narrows the time by which
Treasury must complete first
examination since Treasury interprets
the current regulation as affording up to
one year for first examination. This
proposed change is intended to
accommodate financial institutions
which seek not only a more compressed
time frame for first examination but also
a date certain for final payment of
Treasury checks.

While Treasury will, in most cases,
complete first examination within 30
days of presentment of a Treasury check
to a Federal Reserve Bank, the 150 day
maximum period affords Treasury
sufficient time to complete first
examination in certain problem cases.
For example, up to 150 days may be
required in instances where there are
delays in Treasury’s obtaining from
check certifying or authorizing agencies
the payment issue tapes necessary to
complete first examination.

Recovery by Bank From Depositors

The proposed rule clarifies that the
regulations contained in this part
neither authorize nor direct any
financial institution to debit the account
of any depositor. It further clarifies that
any financial institution’s right of
recovery against depositors is derived
from both the depository contracts with
its customers and any self-help
remedies authorized by State law
governing the relationship between
financial institutions and their
customers. This provision mirrors the
regulations codified in 31 CFR Part 210,
which pertains to ‘‘Federal Payments
Through Financial Institutions By the
Automated Clearing House Method.”

Deceased Payee Check Intercepts

Currently, where a benefit payment
check has been issued and negotiated
after a payee’s death, Treasury generally
recovers the funds from financial
institutions through the reclamation
process. Financial institutions have

expressed dissatisfaction with these
procedures because Treasury
reclamation actions only occur after
final payment and because in many
instances the depositors have closed
their accounts or withdrawn most or all
of the funds. These financial institutions
seek a process by which Treasury can
intercept such checks upon presentment
and return such checks unpaid before
the financial institutions are required
under Federal Reserve Regulation CC
(12 C.F.R. Part 229) to make funds
permanently available to their
depositors. This proposed rule responds
to those concerns, and should result in
a lower volume of payments to
nonentitled payees.

Specifically, it clarifies that benefit
payment checks issued after a payee’s
death are not payable. It also sets forth
procedures by which Treasury will
instruct the Federal Reserve to intercept
such checks upon presentment and
return unpaid those checks which are
successfully intercepted to the
depositary banks.

Rulemaking Analysis

It has been determined that this
regulation is not a significant regulatory
action as defined in E.O. 12866.
Therefore, a Regulatory Assessment is
not required.

It is hereby certified pursuant to the
Regulatory Flexibility Act that this
revision will not have a significant
economic impact on a substantial
number of small business entities.
Accordingly, a Regulatory Flexibility
Act analysis is not required.

These regulations impose time frames
within which final payment of Treasury
checks must be accomplished, and
establish consequences for the failure of
Treasury to honor those time frames.
Consequently, these regulations provide
financial institutions with greater
certainty regarding the entire payment
process, and place higher standards of
performance on Treasury in its
processing of checks.

The other principal provision of these
regulations will reduce the likelihood
that final payment on Treasury checks
will be made to nonentitled persons.
Treasury’s efficiency and its ability to
serve the needs of legitimate payees of
benefit programs will thereby be
enhanced.

Notice and Comment

Public Comment is solicited on all
aspects of this proposed regulation.
Treasury will consider all comments
made on the substance of this proposed
regulation, but does not intend to hold
hearings.
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List of Subjects in 31 CFR Part 240

Checks, Counterfeit Checks, Forgery,
Banks, Banking, Guarantees, Federal
Reserve System.

For the reasons set out in the
preamble, 31 CFR Part 240 is proposed
to be amended as follows.

PART 240—INDORSEMENT AND
PAYMENT OF CHECKS DRAWN ON
THE UNITED STATES TREASURY

1. The authority citation for part 240
is revised to read as follows:

Authority: 5 U.S.C. 301; 12 U.S.C. 391; 31
U.S.C. 321; 31 U.S.C. 3328; 31 U.S.C. 3331;
31 U.S.C. 3334; 31 U.S.C. 3343; 31 U.S.C.
3711; 31 U.S.C. 3712; 31 U.S.C. 3716; 31
U.S.C. 3717.

2. Section 240.2 is revised to read as
follows:

§240.2 Definitions.

(a) Agency means any department,
instrumentality, office, commission,
board, service, or other establishment of
the United States authorized to issue
Treasury checks or for which checks
drawn on the Treasury of the United
States are issued.

(b) Bank means any financial
institution, including but not limited to,
any savings bank, national bank, trust
company, state bank, and credit union
created under Federal or state law.

(c) Benefit payment includes but is
not limited to a payment of money for
any Federal Government entitlement
program or annuity.

(d) Certifying agency means an agency
authorizing the issuance of a Treasury
payment by a Treasury disbursing
officer or a non-Treasury disbursing
officer in accordance with 31 U.S.C.
3325.

(e) Check means a draft or an order to
pay drawn on the United States
Treasury.

(f) Check payment means the amount
paid to a presenting bank by a Federal
Reserve Bank.

(g) Commissioner means the
Commissioner of the Financial
Management Service, Department of the
Treasury.

(h) Days means calendar days.

(i) Decline payment means the
process whereby Treasury refuses to
make final payment on a check by
instructing the Federal Reserve Bank to
reverse its provisional credit to a
presenting bank.

(i) Federal Reserve Bank means a
Federal Reserve Bank and its branches.
(k) Financial institution means any
bank, including but not limited to, any

savings bank, national bank, trust
company, state bank and credit union
created under Federal or state law.

(I) First examination means
Treasury’s process of check
reconciliation which involves
comparing disbursing officer issue
information on checks with Federal
Reserve Bank payment information.
Where the issue information is at odds
with the payment information, first
examination will include retrieval and
inspection of the check, or the best
available image thereof.

(m) Material defect or alteration
means

(1) The counterfeiting of a check; or

(2) Any physical change on a check,
including, but not limited to, the
amount, date, payee name, or other
identifying information printed on
either the front or the back of the check;
or

(3) Any forged or unauthorized
indorsement appearing on the back of
the check.

(n) Person or persons means an
individual or individuals, or an
institution or institutions, including all
forms of financial institutions.

(o) Presenting bank means:

(1) A financial institution which,
either directly or through a
correspondent banking relationship,
presents checks to and receives
provisional credit from a Federal
Reserve Bank; or

(2) A depositary, designated by
statute, which is authorized to charge
checks directly to the Treasury General
Account and present them to Treasury
for payment through a designated
Federal Reserve Bank.

(p) Protest means a bank’s written
statement and any supporting
documentation tendered for the purpose
of establishing that the bank is not liable
for refund of the reclamation balance.

(g) Reclamation means a demand by
Treasury to a bank for refund of the
amount of a check payment.

(r) Reclamation date means the date
on which Treasury prepares a demand
for refund. Normally, demands are sent
to banks within 2 working days of the
reclamation date.

(s) Treasury means the United States
Department of the Treasury.

(t) U.S. securities means securities of
the United States and securities of
Federal agencies and wholly or partially
Government-owned corporations for
which Treasury acts as the transfer
agent.

(u) Unauthorized indorsement means:

(1) An indorsement made by a person
other than the payee, except as
authorized by and in accordance with
§240.5 and 88 240.11 through 240.15;

(2) An indorsement by a bank under
circumstances in which the bank
breaches the guaranty of indorsement
required of it by 31 CFR 209.9(a);

(3) A missing indorsement where the
depositary bank had no authority to
supply the indorsement.

3. Section 240.3 is amended by
revising paragraphs (c), (d) and (e) to
read as follows:

§240.3 Limitations on payment.
* * * * *

(c)(1) Treasury shall have the right as
drawee to examine checks presented for
payment and reconcile or direct the
Federal Reserve Bank to refuse payment
of any checks.

(2) Receipt of credit by a bank from
a Federal Reserve Bank shall be
provisional until Treasury completes
first examination of the check.

(3) When first examination by
Treasury establishes that a check has a
material defect or alteration, Treasury
will decline payment on the check.

(d) Notwithstanding the provisions of
paragraph (c) of this section, when issue
information is not available within 150
days after the check is presented to the
Federal Reserve Bank for payment, or
when first examination is otherwise not
completed within such time frame,
Treasury will be deemed to have made
final payment on the check.

(e) Notwithstanding the provisions of
paragraph (d) of this section, if Treasury
is on notice of a question of law or fact
about whether a check is properly
payable upon presentment for payment,
and Treasury refers such question to the
Comptroller General under 31 U.S.C.
3328(a)(2), the Commissioner may defer
final payment on the check until the
Comptroller General settles the
question.

4. Section 240.4 is amended by
redesignating paragraph (a)(3) as
paragraph (c) and revising it to read as
set forth below; removing paragraph (b)
and redesignating paragraph (a)(2) as
(b); and by redesignating paragraph
(a)(1) as (a) and revising it to read as
follows:

§240.4 Cancellation and distribution of
proceeds of checks.

(a) Any check issued on or after
October 1, 1989 that has not been paid
and remains outstanding for more than
12 months shall be cancelled by the
Commissioner.

(b) * K *

(c) On a monthly basis, the
Commissioner shall provide to each
agency that authorizes the issuance of
Treasury checks a list of those checks
issued for such agency which were
cancelled during the preceding month
pursuant to paragraph (a) of this section.

5. Section 240.6 is amended by
revising paragraph (a) to read as follows:
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§240.6 Reclamation of amounts of paid
checks.

(a) If Treasury determines that a check
has been paid over a forged or
unauthorized indorsement, or that a
check containing a material defect or
alteration is deemed paid under § 240.3,
the presenting bank or any other
indorser shall be liable to the Treasury
for the full amount of the check
payment. The Commissioner may
reclaim the amount of the check
payment from the presenting bank, or
from any other indorser that breached
its guaranty of indorsement prior to:

(1) The end of the 1-year period
beginning on the date of provisional
payment; or

(2) The expiration of the 180-day
period beginning on the close of the
period described in paragraph (a)(1) of
this section if a timely claim under 31
U.S.C. 3702 is presented to the
certifying agency.

* * * * *

6. Section 240.9 is amended by
revising paragraphs (a)(1) and (a)(3) (ii)
and (iv) to read as follows:

§240.9 Processing of checks.

(a) Federal Reserve Banks. (1) Federal
Reserve Banks shall cash checks for
Government disbursing officers when
such checks are drawn by the disbursing
officers to their own order. Payment of
such checks shall not be refused except
for material defect or alteration of the
check.

(2) * * *

(3) * * *

(ii) Give immediate provisional credit
therefor in accordance with their
current Time Schedules and charge the
amount of the checks cashed or
otherwise received to the account of the
Treasury, subject to first examination
and payment by Treasury.

(iii) * * *

(iv) Release the original checks to a
designated Federal Records Center upon
notification from Treasury. Treasury
shall return to the forwarding Federal
Reserve Bank a copy of any check the
payment of which is declined upon the
completion of first examination,
together with notice of the declination.
Federal Reserve Banks shall give
immediate credit therefor in Treasury’s
account, thereby reversing the previous
charge to the account for such check.
Treasury authorizes each Federal
Reserve Bank to release a copy of the
check to the indorser when payment is
declined.

* * * * *

7. Section 240.13 is amended by
adding paragraph (c) to read as follows:

8§240.13 Checks issued to deceased
payees.
* * * * *

(c) Deceased payee check intercepts.

(1) A benefit payment check, issued
after a payee’s death, is not payable.
When a certifying agency learns that a
payee has died, the certifying agency
shall give immediate notice to Treasury.
Upon receipt of such notice, Treasury
will instruct the Federal Reserve Bank
to refuse payment on the check upon
presentment. The Federal Reserve Bank
will make every appropriate effort to
intercept the check. Where a check is
successfully intercepted, the Federal
Reserve bank will refuse payment, and
return the check unpaid to the bank
with an annotation that the payee is
deceased. Where a financial institution
learns that a date of death triggering
action under this section is erroneous,
the appropriate certifying agency which
authorized the issuance of the check
should be contacted.

(2) Nothing in this section shall limit
the right of Treasury to institute
reclamation proceedings under the
provisions of § 240.6 with respect to a
deceased payee check paid over a forged
or unauthorized indorsement.

8. Section 240.16 is added to read as
follows:

§240.16 Lack of authority to shift liability.

(a) This part neither authorizes nor
directs a bank to debit the account of
any party or to deposit any funds from
any account in a suspense account or
escrow account or the equivalent.
However, nothing in this part shall be
construed to affect a bank’s contract
with its depositor(s) under authority of
State law.

(b) A bank’s liability under this part
is not affected by any action taken by it
to recover from any party the amount of
the bank’s liability to the Treasury.

9. Section 240.17 is added to read as
follows:

§240.17

Procedural instructions implementing
the regulations in this part will be
issued by the Commissioner of the
Financial Management Service in
volume I, part 4 and volume Il, part 4
of the Treasury Financial Manual.

Dated: July 14, 1995.

Russell D. Morris,

Commissioner.

[FR Doc. 95-22647 Filed 9-20-95; 8:45 am]
BILLING CODE 4810-35-P

Implementing instructions.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[SD-001; FRL-5300-8]
Clean Air Act Proposed Full Approval

of Operating Permits Program; State of
South Dakota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed full approval.

SUMMARY: The EPA proposes to change
the existing interim approval of the
Operating Permits Program submitted
by the State of South Dakota to a full
approval for the purpose of complying
with Federal requirements for an
approvable State program to issue
operating permits to all major stationary
sources, and to certain other sources.

DATES: Comments on this proposed
action must be received in writing by
October 23, 1995.

ADDRESSES: Comments should be
addressed to the contact indicated
below. Copies of the State’s submittal
and other supporting information used
in developing this proposed approval
are available for inspection during
normal business hours at the following
location: U.S. Environmental Protection
Agency, Region 8, 999 18th Street, suite
500, Denver, Colorado 80202.

FOR FURTHER INFORMATION CONTACT:
Laura Farris, BART-AP, U.S.
Environmental Protection Agency,
Region 8, Air Programs Branch, 999
18th Street, suite 500, Denver, Colorado
80202, (303) 294-7539.

SUPPLEMENTARY INFORMATION:
l. Background and Purpose
A. Introduction

As required under title V of the 1990
Clean Air Act Amendments (sections
501-507 of the Clean Air Act (“‘the
Act™)), EPA has promulgated rules
which define the minimum elements of
an approvable State operating permits
program and the corresponding
standards and procedures by which the
EPA will approve, oversee, and
withdraw approval of State operating
permits programs (see 57 FR 32250 (July
21, 1992)). These rules are codified at 40
Code of Federal Regulations (CFR) part
70 (part 70). Title V requires States to
develop, and submit to EPA, programs
for issuing these operating permits to all
major stationary sources and to certain
other sources.

The Act requires that states develop
and submit these programs to EPA by
November 15, 1993, and that EPA act to
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approve or disapprove each program
within 1 year after receiving the
submittal. The EPA’s program review
occurs pursuant to section 502 of the
Act and the part 70 regulations, which
together outline criteria for approval or
disapproval. Where a program
substantially, but not fully, meets the
requirements of part 70, EPA may grant
the program interim approval for a
period of up to 2 years. If EPA has not
fully approved a program by 2 years
after the November 15, 1993 date, or by
the end of an interim program, it must
establish and implement a Federal
program.

I1. Proposed Action and Implications

A. Analysis of State Submission

The Governor of South Dakota’s
designee, Robert E. Roberts, Secretary of
the Department of Environment and
Natural Resources, submitted the State
of South Dakota Title V Operating
Permit Program (PROGRAM) to EPA on
November 12, 1993. On March 22, 1995,
EPA published a Federal Register notice
promulgating final interim approval of
the South Dakota PROGRAM. See 60 FR
15066. Full approval of the South
Dakota PROGRAM was not possible at
that time due to the following issue
identified during EPA’s PROGRAM
review: The State’s criminal
enforcement statute only allowed for a
maximum penalty of $1,000 for failure
to obtain a permit and $500 for violation
of a permit condition. The State was
required to adopt legislation consistent
with part 70.11, prior to receiving full
PROGRAM approval, to allow for a
maximum criminal fine of not less than
$10,000 per day per violation for
knowing violation of operating permit
requirements, including making a false
statement and tampering with a
monitoring device. In a letter dated
April 21, 1995, the State submitted
evidence that this corrective action had
been completed, which EPA has
reviewed and has determined to be
adequate to allow for full PROGRAM
approval. This corrective action
included the adoption of Senate Bill 36
by the South Dakota Legislature which
contains the necessary language to allow
for criminal penalties consistent with
part 70.11.

Requirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of the provisions
of 40 CFR part 63, Subpart A, and
section 112 standards promulgated by
EPA. Section 112(1)(5) requires that the
State’s program contain adequate
authorities, adequate resources for
implementation, and an expeditious

compliance schedule, which are also
requirements under part 70. EPA
granted approval of the State’s
PROGRAM, under section 112(l)(5) and
40 CFR part 63.91, for receiving
delegation of section 112 standards that
are unchanged from the Federal
standards as promulgated for part 70
sources in the Federal Register notice
promulgating final interim approval of
the South Dakota PROGRAM. See 60 FR
15066. Based on a State request, EPA is
proposing to expand this approval to
include non-part 70 sources. EPA
believes this is warranted because State
law does not differentiate between part
70 and non-part 70 sources for purposes
of implementation and enforcement of
section 112 standards that the State
adopts. This approval would not
delegate authority to the State to enforce
specific section 112 standards, but
instead would establish a basis for the
State to request and receive future
delegation of authority to implement
and enforce, for non-part 70 sources,
section 112 standards that the State
adopts without change.

The scope of the PROGRAM and all
of the clarifications made in the Federal
Register notice proposing interim
approval of the South Dakota
PROGRAM still apply. See 60 FR 2917.

B. Proposed Action

EPA is proposing to change the
existing interim approval of the
operating permits program submitted to
EPA by the State of South Dakota on
November 12, 1993 to a full approval.
Among other things, South Dakota has
demonstrated that the PROGRAM will
be adequate to meet the minimum
elements of a State operating permits
program as specified in 40 CFR part 70.
EPA is also proposing to expand
approval of South Dakota’s PROGRAM
for receiving delegation of section 112
standards to include non-part 70
sources.

Today’s proposal to give full approval
to the State’s part 70 PROGRAM does
not extend to “Indian Country,” as
defined in 18 U.S.C. 1151, including the
following “‘existing or former” Indian
reservations in the State: 1. Cheyenne
River; 2. Crow Creek; 3. Flandreau; 4.
Lower Brule; 5. Pine Ridge; 6. Rosebud;
7. Sisseton; 8. Standing Rock; and 9.
Yankton.

The State has asserted it has
jurisdiction to enforce a part 70
PROGRAM within some or all of these
“existing or former” Indian reservations
and has provided an analysis of such
jurisdiction. EPA is in the process of
evaluating the State’s analysis and will
issue a supplemental notice regarding
this issue in the future. Before EPA

would approve the State’s part 70
PROGRAM for any portion of *“Indian
Country,” EPA would have to be
satisfied that the State has authority,
either pursuant to explicit
Congressional authorization or
applicable principles of Federal Indian
law, to enforce its laws against existing
and potential pollution sources within
any geographical area for which it seeks
program approval and that such
approval would constitute sound
administrative practice. Thisis a
complex and controversial issue, and
EPA does not wish to delay full
approval of the State’s part 70
PROGRAM with respect to undisputed
sources while EPA resolves this
question.

In deferring final action on program
approval for sources located in “Indian
Country,” EPA is not making a
determination that the State either has
adequate jurisdiction or lacks such
jurisdiction. Instead, EPA is deferring
judgment regarding this issue pending
EPA’s evaluation of the State’s analysis.

I11. Administrative Requirements
A. Request for Public Comments

The EPA is requesting comments on
all aspects of this proposed full
approval. Copies of the State’s submittal
and other information relied upon for
this proposed approval are contained in
a docket maintained at the EPA
Regional Office. The docket is an
organized and complete file of all the
information submitted to, or otherwise
considered by, EPA in the development
of these proposed approvals. The
principal purposes of the docket are:

(1) to allow interested parties a means
to identify and locate documents so that
they can effectively participate in the
approval process, and

(2) to serve as the record in case of
judicial review. The EPA will consider
any comments received by October 23,
1995.

B. Executive Order 12866

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

EPA'’s actions under section 502 of the
Act do not create any new requirements,
but simply address operating permits
programs submitted to satisfy the
requirements of 40 CFR part 70. Because
this action does not impose any new
requirements, it does not have a
significant impact on a substantial
number of small entities.
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D. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act), signed into
law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that this
proposed approval does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under state or local law, and imposes no
new Federal requirements. Accordingly,
no additional costs to state, local, or
tribal governments, or to the private
sector, result from this action.

List of Subjects in 40 CFR Part 70
Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.
Authority: 42 U.S.C. 7401-7671q.
Dated: September 11, 1995.
Jack W. McGraw,
Acting Regional Administrator.
[FR Doc. 95-23437 Filed 9-20-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[AD-FRL-5300-5]
Title V Clean Air Act Proposed Interim

Approval of Operating Permits
Program; State of Delaware

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed Interim Approval.

SUMMARY: EPA is proposing interim
approval of the operating permits
program submitted by the State of
Delaware. This program was submitted
by the State for the purpose of
complying with federal requirements
which mandate that states develop, and
submit to EPA, programs for issuing

operating permits to all major stationary
sources, and to certain other sources.

DATES: Comments on this proposed
action must be received in writing by
October 23, 1995.

ADDRESSES: Comments should be
addressed to Robin M. Moran, (3AT23),
Air, Radiation and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, PA 19107.

Copies of the State of Delaware’s
submittal and other supporting
information used in developing the
proposed interim approval are available
for inspection during normal business
hours at the following location: Air,
Radiation, and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, PA 19107.

FOR FURTHER INFORMATION CONTACT:
Robin M. Moran, (3AT23), Air,
Radiation and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, PA 19107, (215) 597-
3023.

SUPPLEMENTARY INFORMATION:
I. Background
A. Introduction

As required under Title V of the Clean
Air Act (CAA) as amended (1990), EPA
has promulgated rules which define the
minimum elements of an approvable
state operating permits program and the
corresponding standards and
procedures by which EPA will approve,
oversee, and withdraw approval of state
operating permits programs (see 57 FR
32250, July 21, 1992). These rules are
codified at 40 Code of Federal
Regulations (CFR) Part 70. Title V
requires states to develop, and submit to
EPA, programs for issuing these
operating permits to all major stationary
sources and to certain other sources.
Due to pending litigation over several
aspects of the Part 70 rule which was
promulgated on July 21, 1992, Part 70 is
in the process of being revised. When
the final revisions to Part 70 are
promulgated, the requirements of the
revised Part 70 will define EPA’s criteria
for the minimum elements of an
approvable state operating permits
program and the corresponding
standards and procedures by which EPA
will approve, oversee, and withdraw
approval of state operating permits
program submittals. Until the date
which the revisions to Part 70 are
promulgated, the currently effective July
21, 1992 version of Part 70 shall be used
as the basis for EPA review.

B. Federal Oversight and Sanctions

The CAA requires that states develop
and submit these programs to EPA by
November 15, 1993, and that EPA act to
approve or disapprove each program
within 1 year after receiving the
submittal. EPA’s program review occurs
pursuant to section 502 of the CAA and
Part 70, which together outline criteria
for approval or disapproval. Where a
program substantially, but not fully,
meets the requirements of Part 70, EPA
may grant the program interim approval
for a period of up to 2 years. If EPA has
not fully approved a program by 2 years
after the November 15, 1993 date, or by
the end of an interim program, EPA
must establish and implement a federal
operating permits program.

Following final interim approval, if
the State fails to submit a complete
corrective program for full approval by
6 months before the interim approval
period expires, EPA would start an 18-
month clock for mandatory sanctions. If
the State then failed to submit a
complete corrective program before the
expiration of that 18-month period, EPA
would be required to apply one of the
sanctions in section 179(b) of the CAA.
Such a sanction would remain in effect
until EPA determined that the State had
corrected the deficiency by submitting a
complete corrective program. Moreover,
if the Administrator found a lack of
good faith on the part of the State, both
sanctions under section 179(b) would
apply after the expiration of the 18-
month period until the Administrator
determined that the State had come into
compliance. In any case, if, six months
after application of the first sanction,
the State still had not submitted a
corrective program that EPA found
complete, a second sanction would be
required.

If, following final interim approval,
EPA were to disapprove the State’s
complete corrective program, EPA
would be required to apply one of the
section 179(b) sanctions on the date 18
months after the effective date of the
disapproval, unless prior to that date the
State had submitted a revised program
and EPA had determined that this
program corrected the deficiencies that
prompted the disapproval. Moreover, if
the Administrator found a lack of good
faith on the part of the State, both
sanctions under section 179(b) would
apply after the expiration of the 18-
month period until the Administrator
determined that the State had come into
compliance. In all cases, if, six months
after EPA applied the first sanction, the
State had not submitted a revised
program that EPA had determined
corrected the deficiencies that prompted
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disapproval, a second sanction would
be required.

In addition, discretionary sanctions
may be applied where warranted any
time after the end of an interim approval
period if the State has not timely
submitted a complete corrective
program or EPA has disapproved a
submitted corrective program.
Moreover, if EPA has not granted full
approval to a State program by the
expiration of an interim approval
period, EPA must promulgate,
administer and enforce a federal
operating permits program for the State
upon the date the interim approval
period expires.

C. State of Delaware’s Submittal

On November 15, 1993, the State of
Delaware submitted an operating
permits program for review by EPA. The
submittal was supplemented by
additional materials on November 22,
1993, and was found to be
administratively incomplete pursuant to
40 CFR 70.4(e)(1) on January 18, 1994.
Additional materials were submitted on
February 9, 1994, and May 15, 1995.
Based on additional information
received in the May 15, 1995, submittal,
EPA found the submittal to be
administratively complete on May 19,
1995. The State submitted supplemental
information on September 5, 1995. The
submittal includes a letter from the
Secretary of the Department of Natural
Resources and Environmental Control
requesting approval of the State’s Title
V program, a description of the State’s
Title V program, permitting regulations,
an Attorney General’s legal opinion,
permitting program documentation, a
permit fee demonstration, a description
of compliance tracking and enforcement
program, and provisions implementing
the requirements of other Titles of the
CAA.

I1. Summary and Analysis of the State
of Delaware’s Submittal

The analysis contained in this notice
focuses on the major portions of the
State’s operating permits program
submittal, including regulations and
program implementation, variances,
insignificant activities, permit fee
demonstration, and provisions
implementing the requirements of Titles
Il and 1V of the CAA. Specifically, this
notice addresses the deficiencies in the
State’s submittal which will need to be
corrected prior to full approval by EPA.
These deficiencies as well as other
issues related to the State’s operating
permit program are discussed in detail
in the Technical Support Document
(TSD). The full program submittal and
the TSD are available for review as part

of the public docket. The docket may be
viewed during regular business hours at
the EPA Region Il office listed in the
ADDRESSES section of this notice.

A. Regulations and Program
Implementation

The State of Delaware’s operating
permit program is primarily defined by
Regulation No. 30, “Title V State
Operating Permit Program,” which is
part of the State of Delaware
“Regulations Governing the Control of
Air Pollutants.” Provisions for
enforcement authority are located at 7
Del. C., Chapter 60. The following
analysis of the State’s operating permit
regulations corresponds directly with
the format and structure of Part 70.

§§870.4 and 70.6 Permit Content. The
State’s regulations substantially meet
the requirements of 40 CFR 70.4 and 40
CFR 70.6 for permit content. The
following changes must be made to
Regulation No. 30 in order to fully meet
the requirements of 40 CFR 70.4 and 40
CFR 70.6:

1. Delaware must revise Regulation
30, Section 6(f) to address the scope of
the permit shield provision, consistent
with Part 70, as described below. The
permit shield provision of 40 CFR
70.6(f)(1) provides that the permitting
authority may expressly include in a
permit a provision stating that
compliance with the conditions of the
permit shall be deemed compliance
with any applicable requirements as of
the date of permit issuance. Delaware’s
Regulation 30, Section 6(f) provides that
a source may request that the
Department include in the Part 70
permit a provision stating that
compliance with the terms and
conditions of the permit shall constitute
compliance with 7 Del. C., Chapter 60,
for the discharge of any air contaminant
specifically identified in the permit
application as of the day of permit
issuance.” The extent of the permit
shield is inconsistent with Part 70 for
the following reasons.

First, as written in Regulation 30, the
permit shield would apply to any air
contaminant specifically identified in
the permit application as of the day of
permit issuance, rather than any
applicable requirement of the final
permit. Thus, the extent of the permit
shield is too broad, because a source
may include provisions in its permit
application that are removed or made
more stringent by the permitting
authority upon issuance of the final
permit. Delaware must revise Regulation
30 to make it clear that the permit shield
applies to any applicable requirement as
of the date of permit issuance. Part
70.6(f)(1)(i) and (ii) also require, as a

condition of granting a permit shield,
that the applicable requirements must
be included and specifically identified
in the permit, or that the permitting
authority determines in writing that
other requirements specifically
identified are not applicable to the
source, and the permit includes a
determination or a concise summary
thereof. Regulation 30 also must be
revised to include these provisions.

Second, the reference to ‘7 Del. C.,
Chapter 60, for the discharge of any air
contaminant’ appears to extend the
permit shield to any requirement of the
Delaware Water and Air Resources Act,
which is broader than “any applicable
requirement’ as defined by Part 70. The
definition of *‘air contaminant” in 7 Del.
C., Chapter 60, § 6002(2), means
“particulate matter, dust, fumes, gas,
mist, smoke or vapor or any
combination thereof, exclusive of
uncombined water.” For consistency
with Part 70, Delaware must revise the
reference to ““7 Del. C., Chapter 60, for
the discharge of any air contaminant’ to
“‘any applicable requirement” consistent
with §70.6(f)(1).

§70.7 Permit Issuance, Renewal,
Reopenings, and Revisions. The State’s
regulations substantially meet the
requirements of 40 CFR 70.7. The
following changes must be made to
Regulation No. 30 in order to fully meet
the requirements of 40 CFR 70.7:

1. Delaware must revise Regulation
30, Section 7(d)(1)(v) to ensure that any
preconstruction review permit
requirements that are incorporated into
a Title V permit through the
administrative permit amendment
procedure have undergone the
procedural requirements specified in 40
CFR 70.7(d)(1)(v). This section provides
that the State may include as a change
under an administrative permit
amendment, the incorporation of
requirements from preconstruction
review permits under an EPA-approved
program, provided that the program
meets procedural requirements for
permit issuance, including public, EPA,
and affected State review, substantially
equivalent to the Part 70 program
requirements that would apply to
permit modifications, and contains
compliance requirements substantially
equivalent to those contained in §70.6.
Delaware’s Regulation 30, Section
7(d)(1)(v), allows that the requirements
from preconstruction review permits
issued by the Department under Parts C
and D of the Act or permits issued
under Regulation No. 2 may be
incorporated into the permit as an
administrative permit amendment,
when such permits were issued
““meeting the public participation
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provisions of Section 7(j)”’. However,
Delaware’s regulations do not require
that a preconstruction permit must meet
other procedural requirements of permit
issuance, including affected state and
EPA review, or that the permit contain
compliance requirements substantially
equivalent to those contained in 40 CFR
70.6. The anticipated future revisions to
Part 70 may provide additional
flexibility for the process of
incorporating preconstruction review
permits into a Title V operating permit.

2. Delaware must revise Regulation
30, Section 7(f)(4) to require that
permits for major sources with a
remaining permit term of three years or
more shall be reopened for cause within
18 months after a new applicable
requirement is promulgated, consistent
with 40 CFR 70.7(f). Delaware’s
Regulation 30, Section 7(f)(4) requires
permit reopening within 18 months
after promulgation of an applicable
requirement, but applies this provision
to paragraph (1)(iii) only, which
pertains to new applicable requirements
for affected sources under the acid rain
program. Section 7(f)(4) should refer to
paragraph (1)(ii), which pertains to
major sources with a permit term of
more than 3 years.

3. Delaware must revise Regulation
30, Section 7(j)(4) to require that the
Department shall give notice of any
public hearing at least 30 days in
advance of the hearing, consistent with
40 CFR 70.7(h)(4). As currently written,
Section 7(j)(4) provides that any public
hearing shall be held no earlier than the
31st day following publication of the
public notice. However, the public
notice is not required to provide notice
that a hearing is scheduled; according to
Section 7(j)(2), the public notice must
include the time and place of the
hearing or a statement of procedures to
request a hearing. Section 7(j)(3)
provides that the Department shall hold
a hearing if the Secretary receives a
meritorious request for a hearing within
a reasonable time as stated in the
advertisement. Regulation 30 does not
provide that the Department shall give
the public 30 days notice that a hearing
will be held.

§70.11 Requirements for Enforcement
Authority. The State’s statute
substantially meets the requirements of
40 CFR 70.11 for enforcement authority.
The following changes must be made in
order to fully meet the requirements of
40 CFR 70.11:

1. Delaware must revise 7 Del. C.,
Chapter 60, §6013(b) to provide that
each day of violation shall be
considered as a separate violation. 40
CFR 70.11(a)(3)(iii) requires a penalty in
a maximum amount of not less than

$10,000 per day per violation for any
person who knowingly makes a false
material statement, representation or
certification in any form, in any notice
or report required by a permit, or who
knowingly renders inaccurate any
required monitoring device or method.
7 Del. C., Chapter 60, §6013(b)
provides, for these types of violations, a
criminal penalty of not less than $500
nor more than $10,000, or by
imprisonment for not more than 6
months, or both. Section 6013(b) of the
statute does not, however, provide that
each day of violation shall be
considered as a separate violation.

B. Variances

Section 3(f) of Regulation 30 states
that “any determination by the
Secretary to not require a permit under
7 Del. C., Chapter 60, Section 6003(e), or
any variance granted by the Secretary
under 7 Del. C., Chapter 60, Section
6011, shall not apply to this rule until
such time as the exemption or variance
is approved by the Administrator.” EPA
has no authority to approve provisions
of State law that are inconsistent with
the CAA. EPA does not recognize the
ability of a permitting authority to grant
relief from the duty to comply with a
federally enforceable Part 70 permit,
except where such relief is granted
through procedures allowed by Part 70.
EPA reserves the right to enforce the
terms of the Part 70 permit where the
permitting authority purports to grant
relief from the duty to comply with a
Part 70 permit in a manner inconsistent
with Part 70 procedures.

C. Insignificant Activities

Appendix A of Regulation No. 30
contains a list of 33 insignificant
activities. Appendix A provides that any
information required by the permit
application need not be submitted for
these insignificant activities; however,
the source must provide a list of any
activities that are excluded from the
permit application because of size,
emission rate, or production rate.
Section 5(c) requires that an application
may not omit information needed to
determine the applicability of, or to
impose, any applicable requirement,
including those that become applicable
after the effective date of this regulation.
Section 5(c) also requires that emissions
from the insignificant activities shall be
included when determining whether a
source is subject to Regulation No. 30,
or when determining the applicability of
any applicable requirement.

D. Permit Fee Demonstration

7 Del. C., Chapter 60, section 6097
requires owners or operators of sources

subject to Title V to pay annual fees to
be used solely to carry out Title V
activities. The statute establishes 13 fee
categories, each category is defined by
progressively increasing emission
ranges. As stated in a May 15, 1995
letter from the Secretary of DNREC, the
State’s fee calculation, based on 1990
emissions inventory data, demonstrates
that approximately $2.15 million will be
raised through the fee program. The
State believes that revenues will be able
to cover the estimated costs of the
program. The State estimates that total
emissions from Title V facilities
applicable to the fees is 59,656 tons per
year. Therefore, the average fee is
estimated at $36.00 per ton for calendar
year 1995, which is above the
presumptive minimum of $25.00 per ton
based on 1989 dollars.

E. Provisions Implementing the
Requirements of Title 111

Implementing Title 1l Standards
through Title V Permits. Under 7 Del. C.,
Chapter 60, § 6003, and Regulation No.
30, Section 3(a) and 6(a), the State of
Delaware has demonstrated in its Title
V program submittal broad legal
authority to incorporate into permits
and enforce all applicable requirements.
In its November 15, 1993, submittal,
Delaware agreed to “‘expeditiously
adopt any new authority needed to
implement future applicable
requirements. This will include
requirements promulgated under
Section 112 of [the Act].” This
commitment is stated in the narrative
description of Delaware’s program,
Section VIII (Other Provisions of the Act
- Toxics and Enhanced Monitoring).
EPA has determined that this
commitment, in conjunction with the
State of Delaware’s broad statutory
authority, adequately assures
compliance with all the CAA’s section
112 requirements. EPA regards this
commitment as an acknowledgement by
the State of Delaware of its obligation to
obtain further legal authority as needed
to issue permits that assure compliance
with the CAA’s section 112 applicable
requirements. This commitment does
not substitute for compliance with Part
70 requirements that must be met at the
time of program approval.

EPA interprets the above legal
authority and commitment to mean that
the State of Delaware will be able to
carry out all of the CAA’s section 112
activities. For further rationale on this
interpretation, please refer to the TSD
accompanying this rulemaking which is
located in the public docket and the
April 13, 1993 guidance memorandum
titled “Title V Program Approval
Criteria for Section 112 Activities,”
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signed by John Seitz, Director, Office of
Air Quality Planning and Standards,
Office of Air and Radiation, USEPA.

Implementation of 112(g) Upon
Program Approval. EPA is proposing to
approve the State of Delaware’s
operating permits program for the
purpose of implementing section 112(g)
during the transition period between
federal promulgation of a section 112(g)
rule and State adoption of 112(g)
implementing regulations. EPA had
until recently interpreted the CAA to
require sources to comply with section
112(g) beginning on the date of approval
of the Title V program regardless of
whether EPA had completed its section
112(g) rulemaking. EPA has since
revised this interpretation of the CAA as
described in a February 14, 1995
Federal Register notice (see 60 FR
83333). The revised interpretation
postpones the effective date of section
112(g) until after EPA has promulgated
a rule addressing that provision. The
rationale for the revised interpretation is
set forth in detail in the February 14,
1995 interpretive notice.

The section 112(g) interpretive notice
explains that EPA is still considering
whether the effective date of section
112(g) should be delayed beyond the
date of promulgation of the federal rule
to allow states time to adopt rules
implementing the federal rule, and that
EPA will provide for any such
additional delay in the final section
112(g) rulemaking. Unless and until
EPA provides for such an additional
postponement of section 112(g), the
State must be able to implement section
112(g) during the transition period
between promulgation of the federal
section 112(g) rule and adoption of
implementing State regulations.

EPA believes that, although the State
currently lacks a program designed
specifically to implement section 112(g),
the State’s Regulation No. 30 permit
program will serve as an adequate
implementation vehicle during a
transition period because it will allow
the State to select control measures that
would meet Maximum Achievable
Control Technology (MACT) on a case-
by-case basis, as defined in section 112,
and incorporate these measures into
federally enforceable source-specific
permits. Section 112(g) requirements for
case-by-case MACT determinations are
governed by the provisions of Section
5(a)(1)(iv) and the Section 2 definition
of “Applicable requirement” (item 4).
However, in accordance with the
provisions of section 112(g), the Section
5(a)(1)(iv) requirement to obtain an
operating permit or permit revision
within twelve (12) months after
commencing operation must instead be

satisfied prior to construction during the
transition period.

This proposed approval clarifies that
the operating permits program is
available as a mechanism to implement
section 112(g) during the transition
period between promulgation of the
section 112(g) rule and adoption by the
State of Delaware of rules established to
implement section 112(g). EPA is
proposing to limit the duration of this
approval to an outer limit of 18 months
following promulgation by EPA of the
section 112(g) rule. Comment is
solicited on whether 18 months is an
appropriate period taking into
consideration the State’s procedures for
adoption of regulations.

However, since this proposed
approval is for the single purpose of
providing a mechanism to implement
section 112(g) during the transition
period, the approval itself will be
without effect if EPA decides in the
final section 112(g) rule that sources are
not subject to the requirements of the
rule until State regulations are adopted.

Although section 112(l) generally
provides the authority for approval of
state air toxics programs, Title V and
section 112(g) provide authority for this
limited approval because of the direct
linkage between implementation of
section 112(g) and Title V.

If the State of Delaware does not wish
to implement section 112(g) through its
Regulation No. 30 permit program and
can demonstrate that an alternative
means of implementing section 112(g)
exists during the transition period, EPA
may, in the final action approving the
State of Delaware’s Part 70 program,
approve the alternative instead.

Program for Straight Delegation of
Section 112 Standards. Requirements
for approval, specified in 40 CFR
70.4(b), encompass section 112(1)(5)
requirements for approval of a program
for delegation of section 112 standards
promulgated by EPA as they apply to
Part 70 sources. Section 112(1)(5)
requires that the state programs contain
adequate authorities, adequate resources
for implementation, and an expeditious
compliance schedule, which are also
requirements under Part 70. Therefore,
EPA is also proposing to grant approval
under section 112(l)(5) and 40 CFR
63.91 of the State of Delaware’s program
for receiving delegation of section 112
standards that are unchanged from the
federal standards as promulgated. For
EPA-promulgated rules which are
applicable to sources in the State, the
State intends to request delegation after
adopting the rules. The details of this
delegation mechanism will be
established prior to delegating any
section 112 standards under the State’s

approved section 112(l) program for
straight delegation. This program
applies to both existing and future
standards but is limited to sources
covered by the Part 70 program.

F. Title IV Provisions/Commitments

As part of the program submittal, the
State of Delaware committed to submit
all missing portions of the Title 1V acid
rain program by January 1, 1995.
Delaware did not meet the January 1,
1995 date for submitting its Title IV
program. EPA requested the State to
submit a revised commitment for
submitting the Title IV acid rain
program. On September 5, 1995, the
State submitted a letter committing to
adopt and submit to EPA their acid rain
program by July 1, 1996.

I11. Request for Public Comments

EPA is soliciting public comments on
the issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in this federal rulemaking
action by submitting written comments
to the EPA Regional office listed in the
ADDRESSES section of this document.

Proposed Action

EPA is proposing to grant interim
approval to the operating permits
program submitted by the State of
Delaware on November 15, 1993, with
supplemental submittals on November
22,1993, February 9, 1994, May 15,
1995, and September 5, 1995. The scope
of the State’s Part 70 program applies to
all Part 70 sources (*“‘covered sources’ as
defined in the State’s program) within
the State, except for sources of air
pollution over which an Indian Tribe
has jurisdiction. See, e.g., 59 FR 55813,
55815-18 (Nov. 9, 1994). The term
“Indian Tribe” is defined under the
CAA as “‘any Indian tribe, band, nation,
or other organized group or community,
including any Alaska Native village,
which is federally recognized as eligible
for the special programs and services
provided by the United States to Indians
because of their status as Indians.” See
section 302(r) of the CAA,; see also 59
FR 43956, 43962 (Aug. 25, 1994); 58 FR
54364 (Oct. 21, 1993). Prior to full
approval by EPA, the State must make
the following changes:

1. Revise Regulation 30, Section 6(f),
to be consistent with the scope of the
permit shield provision of 40 CFR
70.6(f)(1).

2. Revise Regulation 30, Section
7(d)(1)(v), to ensure that any
preconstruction review permit
requirements that are incorporated into
a Title V permit through the
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administrative permit amendment
procedure meet the provisions of 40
CFR 70.7(d)(1)(v).

3. Revise Regulation 30, Section
7(f)(4) to require that permits for major
sources with a permit term of three
years or more shall be reopened for
cause within 18 months after a new
applicable requirement is promulgated,
consistent with 40 CFR 70.7(f).

4. Revise Regulation 30, Section
7(j)(4) to require that the Department
shall give notice of any public hearing
at least 30 days in advance of the
hearing, consistent with 40 CFR
70.7(h)(4).

5. Revise the Delaware Water and Air
Resources Act, 7 Del. C., Chapter 60,
section 6013(b) to provide that each day
of violation shall be considered as a
separate violation, consistent with 40
CFR 70.11.

This interim approval, which may not
be renewed, extends for a period of up
to 2 years. During the interim approval
period, Delaware is protected from
sanctions for failure to have a fully
approved Title V, Part 70 program, and
EPA is not obligated to promulgate a
federal permits program in the State.
Permits issued under a program with
interim approval have full standing with
respect to Part 70, and the 1-year time
period for submittal of permit
applications by subject sources begins
upon interim approval, as does the 3-
year time period for processing the
initial permit applications.

Requirements for approval, specified
in 40 CFR 70.4(b), encompass the CAA’s
section 112(1)(5) requirements for
approval of a program for delegation of
section 112 standards applicable to Part
70 sources as promulgated by EPA.
Section 112(1)(5) requires that the State’s
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under Part 70.

Therefore, EPA is also proposing
under section 112(1)(5) and 40 CFR
63.91 to grant approval of the State’s
program for receiving delegation of
section 112 standards that are
unchanged from federal standards as
promulgated. This program for
delegations only applies to sources
covered by the Part 70 program.

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

EPA’s actions under section 502 of the
Act do not create any new requirements,
but simply address operating permits
programs submitted to satisfy the
requirements of 40 CFR part 70. Because
this action to propose interim approval
of the State of Delaware’s operating

permits program pursuant to Title V of
the CAA and 40 CFR part 70 does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: September 13, 1995.

Stanely L. Laskowski,

Acting Regional Administrator.

[FR Doc. 95-23435 Filed 9-20-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 799
[OPPTS—-42111H; FRL—4972-3]
RIN 2070-AB94

Office of Water Chemicals Test Rule
Proposed Modification

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to withdraw
the testing requirements for
chloroethane, one of the chemical
substances listed in the Office of Water
Chemicals test rule published in the
Federal Register of November 10, 1993.
EPA believes that data recently made
available provides sufficient
information to determine or predict the
health effects posed by short and long-
term exposures to chloroethane.
Therefore, EPA is proposing the
withdrawal of the 14-day and 90-day
testing requirements for chloroethane.

DATES: Written comments must be
received by EPA on or before October
23, 1995.

ADDRESSES: Submit written comments,
identified by the docket control number
(OPPTS-42111H), in triplicate to:
Document Control Office (7407), Office
of Pollution Prevention and Toxics, U.S.
Environmental Protection Agency, Rm.
G-099, 401 M St., SW., Washington, DC
20460. A public version of the
administrative record supporting this
action, without Confidential Business
Information (CBI), is available for
inspection in the TSCA Nonconfidential
Information Center, Rm. NE-B607, 401
M St., SW., Washington, DC 20460, from
12 noon to 4 p.m., Monday through
Friday, except legal holidays.
Comments and data may be submitted
electronically by sending electronic
mail (e-mail) to: ncic@epamail.epa.gov.

Electronic comments must be submitted
as an ASCII file avoiding the use of
special characters and any form of
encryption. Comments and data will
also be accepted in WordPerfect in 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
OPPTS-42111H. No CBI should be
submitted through e-mail. Electronic
comments on this proposed rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found in
Unit IV. of this preamble.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, 401 M St., SW.,
Washington, DC 20460, (202) 554-1404,
TDD (202) 554-0551, e-mail: TSCA-
Hotline@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: This
document proposes to withdraw certain
testing requirements for one of the
chemical substances listed in the Office
of Water Chemicals test rule referenced
above.

. Summary of Proposed Modification

Pursuant to section 4 of the Toxic
Substances Control Act (TSCA) EPA
proposed a test rule (FRL-3712-5) in
the Federal Register of May 24, 1990 (55
FR 21393), and finalized the test rule
(FRL-4047-2) in the Federal Register of
November 10, 1993 (58 FR 59667),
requiring certain testing of
chloroethane. The final rule concluded
that chloroethane is produced in
substantial quantities and that there
may be substantial exposure to it, there
are insufficient data to determine or
predict the health effects from short and
long-term exposures to chloroethane in
drinking water, and that testing is
required to determine or predict the
health effects from short and long-term
exposures to chloroethane. Based on
these conclusions, EPA required a
subacute toxicity (oral 14-day repeated
dose toxicity) and a subchronic (oral 90-
day subchronic toxicity) toxicity test.
The data from these studies would be
used to develop Health Advisories
(HAs) for chloroethane in drinking
water as under section 1445 of the Safe
Drinking Water Act (SDWA).

EPA has recently received
information which, in the judgment of
EPA, provides sufficient information to
determine or predict the health effects
from exposure to chloroethane in
drinking water (Ref. 1a). On May 1,
1995, the Dow Chemical Company
submitted a study entitled “Ethyl
Chloride Palatability and 14-day
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Drinking Water Toxicity Study in
Fischer 344 Rats.” The study concluded
that there were no toxicological effects
from the drinking water administration
of chloroethane to the treated rats at the
level of practical saturation. After
submission of additional information
requested by the Agency (Refs. 2, 2a, 3,
and 4), EPA conducted a review (Ref. 5).
The EPA review, dated July 14, 1995,
concluded that the 14-day study
provided sufficient information to
establish appropriate Health Advisories.
Therefore, there is no reason to continue
to require the testing specified for
chloroethane in the Office of Water
Chemicals test rule.

EPA is providing 30 days from
publication of this proposed
modification for submission of written
comments on the elimination of both
the subacute (oral 14-day repeated dose
toxicity) and subchronic (oral 90-day
subchronic toxicity) toxicity test
requirements for chloroethane. If the 30-
day deadline passes and no adverse
public comments have been received,
EPA will grant the proposed
modification to delete these tests in a
final rule published in the Federal
Register.

1. Comments Containing Confidential
Business Information

Any person who submits comments
claimed as CBI must mark the
comments as ‘‘confidential,” “‘trade
secret,” or other appropriate
designation. Comments not claimed as
confidential at the time of submission
will be placed in the public file. Any
comments marked as confidential will
be treated in accordance with the
procedures in 40 CFR part 2. Any party
submitting confidential comments must
prepare and submit a public version of
the comments for the EPA public file.

I11. Analyses Under Executive Order
12866, the Unfunded Mandates Act of
1995, the Regulatory Flexibility Act,
and the Paperwork Reduction Act

Because this action reduces certain
pending requirements, this action is not
“significant” within the meaning of
Executive Order 12866 (58 FR 51735,
October 4, 1993), and does not impose
any Federal mandate on any State, local,
or tribal governments or the private
sector within the meaning of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). For the same reasons,
pursuant to the Regulatory Flexibility
Act (5 U.S.C. 605(b)), it has been
determined that this action will not
have a significant economic impact on
a significant number of small entities.
Additionally, the information collection
requirements associated with TSCA

Section 4 Test Rules have been
approved by OMB under the provisions
of the Paperwork Reduction Act, 44
U.S.C. 3501, and have been assigned
OMB control number 2070-0033. EPA
has determined that this proposed rule
eliminates certain pending
recordkeeping and reporting
requirements.

IV. Rulemaking Record

A record has been established for this
proposed rule under docket number
“OPPTS—-42111H" (including comments
and data submitted electronically as
described below). A public version of
the record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 12 noon to 4 p.m.,
Monday through Friday, except legal
holidays. The public record is located in
the TSCA Nonconfidential Information
Center, Rm. NE-B607, 401 M St., SW.,
Washington, DC 20460.

Electronic comments can be sent
directly to EPA at:

ncic@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this proposed
rule, as well as the public version, as
described above will be kept in paper
form. Accordingly, EPA will transfer all
comments received electronically into
printed, paper form as they are received
and will place the paper copies in the
official record which will also include
all comments submitted directly in
writing. The official record is the paper
record maintained at the address in
ADDRESSES at the beginning of this
document.

The record includes the following
information:

(1) Letter from Annette L. Hayes of Latham
Watkins to Amber L. Aranda, U.S.E.P.A.
transmitting April 28, 1995 Dow Chemical
Study (May 1, 1995) (with attachment:).

(a) Dow Chemical Company. Study titled
“Ethyl Chloride: Palatibility and 14-Day
Drinking Water Toxicity Study in Fischer 344
Rats™ (April 28, 1995).

(2) Facsimile note from Roger A. Nelson,
U.S.E.P.A. to Dr. Lynn Pottenger, The Dow
Chemical Company requesting information
(June 7, 1995) (with attachment:).

(a) Memorandum from Jennifer Orme-
Zavaleta, U.S.E.P.A. to Frank Kover,
U.S.E.P.A. requesting additional data (June 5,
1995).

(3) Letter from Lynn Pottenger, The Dow
Chemical Company to Roger Nelson,
U.S.E.P.A., Re: Questions on Chloroethane
Study Report (June 9, 1995).

(4) The Dow Chemical Company. ‘“‘Report
Addendum” to Ethyl Chloride: Palatibility

and 14-Day Drinking Water Toxicity Study in
Fischer 344 Rats (June 9, 1995).

(5) Memorandum from Jennifer Orme-
Zavaleta, U.S.E.P.A. to Frank Kover,
U.S.E.P.A. Office of Water Review (July 14,
1995).

List of Subjects in 40 CFR Part 799

Environmental protection, Chemicals,
Chemical export, Hazardous substances,
Health effects, Incorporation by
reference, Laboratories, Provisional
testing, Reporting and recordkeeping
requirements, Testing.

Dated: September 12, 1995.

Lynn R. Goldman,

Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

Therefore, it is proposed that 40 CFR
part 799 be amended as follows:

PART 799—IDENTIFICATION OF
SPECIFIC CHEMICAL SUBSTANCE
AND MIXTURE TESTING
REQUIREMENTS

1. The authority citation for part 799
continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, 2625.

2. Section 799.5075 is amended by
revising paragraphs (a)(1), (c)(2)(1)(A),
and (c)(2)(i)(A) to read as follows:

§799.5075 Drinking water contaminants
subject to testing.

(a) ldentification of test substance. (1)
1,1,2,2-Tetrachloroethane (CAS No. 79—
34-5), and 1,3,5-trimethylbenzene (CAS
No. 108-67-8) shall be tested as
appropriate in accordance with this
section.

* * * * *

(c) Health effects testing—(1)
Subacute toxicity—(i) Required testing.
(A) An oral 14-day repeated dose
toxicity test shall be conducted with
1,1,2,2-tetrachloroethane, and 1,3,5-
trimethylbenzene in accordance with
§798.2650 of this chapter except for the
provisions in 8 798.2650 (a), (b)(1), (c),
(e)(3), (e)(4)(D). (e)(5), (e)(6), (e)(7)(i),
(€)(7)(iv), (e)(7)(v), (e)(B)(vii), (e)(I(I)(A),
(€)(9)()(B), (e)(11)(v), and (f)(2)(i). Each
substance shall be tested in one
mammalian species, preferably a rodent,
but a non-rodent may be used. The
species and strain of animals used in
this test should be the same as those
used in the 90-day subchronic test
required in paragraph (c)(2)(i) of this
section. The tests shall be performed
using drinking water. However, if, due
to poor stability or palatability, a
drinking water test is not feasible for a
given substance, that substance shall be
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administered either by oral gavage, in
the diet, or in capsules.
* * * * *

(2) Subchronic toxicity—(i) Required
testing. (A) An oral 90-day subchronic
toxicity test shall be conducted with
1,3,5-trimethylbenzene in accordance
with §798.2650 of this chapter except
for the provisions in § 798.2650 (e)(3),
(e)(7)(i), and (e)(11)(v). The test shall be
performed using drinking water.
However, if, due to poor stability or
palatability, a drinking water test is not
feasible for a given substance, that
substance shall be administered either
by oral gavage, in the diet, or in
capsules.

* * * * *

[FR Doc. 95-23460 Filed 9-20-95; 8:45 am]
BILLING CODE 6560-50-F

LEGAL SERVICES CORPORATION
45 CFR Part 1633

Restriction on Representation in
Certain Eviction Proceedings

AGENCY: Legal Services Corporation.
ACTION: Proposed rule.

SUMMARY: This proposed rule is
intended to ensure that recipients
refrain from using Legal Services
Corporation (“LSC” or ““Corporation’)
funds to provide representation in
eviction proceedings of persons engaged
in certain illegal drug activity.
DATES: Comments must be submitted on
or before October 23, 1995.
ADDRESSES: Comments should be
submitted to the Office of the General
Counsel, Legal Services Corporation,
750 First Street, N.E., 11th Floor,
Washington, DC 20002—-4250.
FOR FURTHER INFORMATION CONTACT:
Victor M. Fortuno, General Counsel, at
(202) 336-8810.
SUPPLEMENTARY INFORMATION: On June
25, 1995, the Corporation Board of
Directors (‘“‘Board”’) adopted a resolution
requiring Corporation staff to prepare a
regulation prohibiting the use of
Corporation funds to represent in
certain eviction proceedings persons
alleged to be engaging in illegal drug
activity. On September 9, 1995, the
Board’s Operations and Regulations
Committee (‘““Committee”) held public
hearings on proposed 45 CFR Part 1633.
After adopting several changes to the
staff draft of the regulation, the
Committee voted to publish the
proposed rule in the Federal Register
for notice and comment.

The LSC Act grants the Corporation
both general and specific rulemaking

authority. Texas Rural Legal Aid v. LSC,
940 F.2d 685, 690-91 (D.C. Cir. 1991);
see e.g., 42 U.S.C. 2996e(a)(1)(A),
(2)(1)(B), and 2996f(a)(3). In particular,
section 1007(a)(3) of the LSC Act “‘gives
[the Corporation] substantial power to
regulate the ‘delivery of legal assistance’
by program recipients.” TRLA, at 691. In
addition, as a private corporation
granted the powers of a District of
Columbia nonprofit corporation, 42
U.S.C. 2996¢(a), the Corporation has the
power to establish the terms under
which it will make grants to entities to
provide legal assistance. Id. Congress
intended the exercise of ““considerable
discretion” by the Corporation in its
implementation of the LSC Act. Id.
Finally, under section 1007(a)(2)(C) of
the LSC Act, 42 U.S.C. 2996f(a)(2)(C),
the Corporation may provide guidance
to its recipients as to appropriate
caseload matters by establishing
national goals, in conformance with
which recipients are to establish
priorities for the acceptance of cases. Id.
at 693.

A purpose of the legal services
program is to assist in improving
opportunities for low income persons.
42 U.S.C. 2996(3). In addition, in its
grantmaking and oversight functions,
the Corporation must ensure that
recipients provide legal assistance in the
most economical and effective manner.
42 U.S.C. 2996f(a)(3). Hence, a principal
national goal of the Corporation, based
in the LSC Act, is to provide economical
and effective legal assistance in a
manner that improves opportunities for
low income persons.

The drug problem has had a
devastating effect on the poor in our
country, especially those living in
public housing. This situation is of
grave concern to the Board, and has
been an on-going concern in Congress.
For example, section 508(18) of H.R.
2076, an appropriations measure
currently before Congress, would
prohibit recipients from providing
representation in certain drug-related
eviction proceedings. See H.R. 2076,
104th Cong., 1st Sess, section 504(18).

Since tenants of public housing
projects who engage in illegal drug
activity may be viewed as a destructive
force within public housing
communities acting to the detriment of
low income persons, it is the
Corporation’s considered view that
representation of those who engage in
such activity undermines the purposes
of the LSC Act. Based on the above, the
Board directed staff to prepare a
proposed regulation addressing these
concerns. Such regulation will
implement the Corporation’s goal of
providing economical and effective legal

assistance in a manner that improves
opportunities for low income persons
and will provide specific guidance to
recipients to revise their priorities and
procedures in the area of representation
in drug-related eviction proceedings.

A section-by-section discussion of the
proposed rule is provided below.

Section 1633.1 Purpose

This section sets out the purpose of
the proposed rule: to implement the
goal of the Corporation to provide
economical and effective legal
assistance in a manner that improves
opportunities for low income persons
and to provide specific guidance in the
case of drug-related eviction
proceedings by prohibiting any
recipient from providing representation
in certain proceedings to evict from
public housing projects persons
convicted of or being prosecuted for
certain drug-related activity.

Section 1633.2 Definitions

This section defines “controlled
substance,” “public housing project,”
and ““public housing agency”’ in the
manner those terms are defined by
federal statute. The term “being
prosecuted” is defined to make clear
that the prohibition attaches only when
a prosecution has been instituted and is
being pursued by a governmental
authority, for example, by indictment or
information. It is not sufficient for an
affidavit to have been sworn by a private
citizen or for an arrest to have occurred
if no prosecution has followed.

Section 1633.3 Prohibition

This section sets out the prohibition
on the use of Corporation funds. It is
intended to preclude the provision of
representation in a proceeding to evict
from a public housing project a person
who has been recently convicted of or
is being prosecuted for illegal drug
activity. Such activity must be
evidenced by a conviction or current
prosecution for the sale, distribution,
use or manufacture of a controlled
substance. Under the prohibition if
representation was commenced prior to
prosecution, the recipient should seek
to end the representation if a
prosecution is thereafter commenced.
The Corporation has concluded that a
formal charge of illegal drug activity
against a client will suffice to prohibit
representation even though a conviction
has not as yet resulted. The Corporation,
however, believes that the prohibition
should apply only when the charge of
illegal drug activity has resulted in
formal prosecution proceedings.

In addition, the prohibition applies
only if the allegation which forms the
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basis for the eviction proceeding is that
the particular illegal drug activity for
which the person has been convicted or
is being prosecuted did or does now
threaten the health or safety of others
living in the public housing project or
working in the public housing agency.
This qualification is intended to make
clear that, in order for the prohibition to
apply, the allegation which forms the
basis for the eviction must be that, at the
time the illegal drug activity was
engaged in, it threatened the health or
safety of others within the public
housing community or that the activity
currently threatens such health or
safety. In other words, the threat must
stem from the illegal drug activity
which resulted in prosecution/
conviction.

Finally, the prohibition extends only
to the individual who has been
convicted or is being prosecuted, and
does not extend to other members of the
individual’s household who may be
facing eviction because of the
individual’s illegal activity. For
example, if a person is facing eviction
based on the fact that another person in
the household has been convicted of or
is being prosecuted for the illegal sale,
distribution, use or manufacture of a
controlled substance, then the
prohibition would not attach.

Section 1633.4 Recordkeeping

This section requires recipients to
maintain documentation regarding
representation declined under this part.
Such recordkeeping will assist the
Corporation in its compliance
monitoring efforts and will provide
empirical data for informational
purposes.

List of Subjects in 45 CFR 1633

Legal services, Drugs, Public housing.

For reasons set forth in the preamble,
LSC proposes to amend 45 CFR chapter
XVI by adding part 1633 as follows:

PART 1633—RESTRICTION ON
REPRESENTATION IN CERTAIN
EVICTION PROCEEDINGS

Sec.
1633.1 Purpose.
1633.2 Definitions.
1633.3 Prohibition.
1633.4 Recordkeeping.
Authority: 42 U.S.C. 2996e(a), (b)(1)(A),
2996f(a)(2)(C), 2996f(a)(3), 29964(e).

§1633.1 Purpose.

This part is designed to ensure that
Corporation funds will not be used to
provide representation in certain
eviction proceedings to persons charged
with or convicted of illegal drug
activities.

§1633.2 Definitions.

(a) “‘Controlled substance” has the
meaning given that term in section 102
of the Controlled Substances Act (21
U.S.C. 802);

(b) “Public housing project’” and
“public housing agency’ have the
meanings given those terms in section 3
of the United States Housing Act of
1937 (42 U.S.C. 1437a); and

(c) A person is “being prosecuted”’ if
a criminal proceeding has been
instituted against such person by a
governmental authority with
jurisdiction to bring such prosecution.

§1633.3 Prohibition.

Corporation funds shall not be used to
defend any person in a proceeding to
evict that person from a public housing
project if:

(a) the person has been recently
convicted of or is being prosecuted for
the illegal sale, distribution, use or
manufacture of a controlled substance;
and

(b) the eviction proceeding is brought
by a public housing authority on the
basis that such illegal drug activity for
which the person has been convicted or
for which the person is being
prosecuted did or does now threaten the
health or safety of other tenants residing
in the public housing project or
employees of the public housing agency.

§1633.4 Recordkeeping.

Recipients shall maintain a record of
all instances in which representation is
declined under this part. Records
required by this section shall be
available to the Corporation, and should
be maintained in a manner consistent
with the attorney-client privilege and
the rules of professional responsibility
applicable in the local jurisdiction.

Dated: September 18, 1995.
Suzanne B. Glasow,
Senior Counsel for Operations & Regulations.
[FR Doc. 95-23490 Filed 9-20-95; 8:45 am]
BILLING CODE 7050-01-P

45 CFR Part 1634

Competitive Bidding for Grants and
Contracts

AGENCY: Legal Services Corporation.
ACTION: Proposed Rule.

SUMMARY: The Corporation anticipates
that Congress will adopt legislation
requiring the Corporation to utilize a
system of competitive bidding for the
award of grants and contracts. This
proposed rule is intended to implement
such a system of competitive bidding for
the award of grants and contracts for the

delivery of legal services to eligible
clients. The competitive bidding system
would be structured so as to meet the
primary purposes of the Legal Services
Corporation Act as amended—to ensure
the economical and effective delivery of
high quality legal services to eligible
clients and improve opportunities for
low income persons. Competitive
bidding is also intended to encourage
recipients to improve their performance
in delivering legal services.

DATES: Comments must be submitted on
or before October 23, 1995.

ADDRESSES: Comments should be
submitted to the Office of General
Counsel, Legal Services Corporation,
750 First Street NE., 11th Floor,
Washington, DC 20002—-4250.

FOR FURTHER INFORMATION CONTACT:
Victor M. Fortuno, General Counsel, at
(202) 336-8810.

SUPPLEMENTARY INFORMATION: On June
25, 1995 the LSC Board of Directors
(““Board’’) adopted a resolution
requiring Corporation staff to prepare a
regulation on competition in the
delivery of legal services. On September
8 and 9, 1995, the Board’s Operations
and Regulations Committee and the
provision for the Delivery of Legal
Services Committee (““‘Committee”) held
public hearings on a draft proposed
rule, 45 CFR part 1634. After adopting
several changes to the draft proposed
rule, the Committees voted to publish a
proposed rule in the Federal Register
for notice and comment.

Generally, the proposed rule is
intended to set out the framework for a
system of competitive bidding that
would be structured so as to meet the
primary purposes of the Legal Services
Corporation Act, that is, to ensure the
effective and efficient delivery of high
quality legal services to eligible clients
and to improve opportunities for low-
income persons. Through the proposed
competitive bidding system, qualified
attorneys and entities would be
provided an opportunity to compete for
grants and contracts to deliver a full
range of high quality legal services in
service areas determined by the
Corporation. Competitive bidding is also
intended to encourage recipients to
improve their performance in delivering
legal services.

The competitive system envisioned in
this regulation is intended to encourage
realistic and responsible bids aimed
toward the provision of quality legal
services. Applicants should submit
proposals that favor cost-effectiveness
rather than cost and a system that
provides a full range of legal assistance
rather than fragmented services.
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Finally, the rule provides authority
for the Corporation to modify the
timetables and other provisions of the
system to conform to requirements
imposed by law.

A section-by-section discussion of the
proposed rule is provided below.

Section 1634.1 Purpose

This section sets out the purpose of
the proposed rule, which is to
encourage the efficient and effective
delivery of high quality legal services to
eligible clients through an integrated
system of legal services providers by
providing opportunities for qualified
attorneys and entities to compete for
grants and contracts and by encouraging
recipients to improve their performance
in delivering legal assistance. The
section also indicates that the system of
competition will preserve local control
over resource allocation and program
priorities, and minimize disruptions
when there is a change in providers in
the delivery of legal services to eligible
clients within a service area.

Section 1634.2 Definitions

This section defines key terms used in
the regulation. A “‘review panel” is
defined to include, at a minimum,
lawyers experienced in and
knowledgeable about the delivery of
legal assistance to low-income persons
and eligible clients or representatives of
low-income community groups. The
definition prohibits any person from
membership on a review panel that has
a financial conflict of interest with or
has, within the last five years, been
employed by or has been a board
member of the applicant being
reviewed. The definition also
contemplates that the Corporation
would spell out in greater detail what
constitutes a conflict of interest.
Although Corporation staff should not
be part of review panels, they may
facilitate the work of the panels by
providing planning and administrative
services.

“Qualified applicants” is defined to
include recipients and other lawyers or
entities qualified to compete.

“Service area” is defined as an area
over which there is to be competition
and could include all or part of a
current recipient’s service area or be
larger than an area served by a current
recipient. The determination of
particular services areas for any
particular competitive process would be
determined by the Corporation.

Finally, “subpopulation of eligible
clients” is defined as population groups,
such as Native Americans and migrant
farm workers, who have been
historically recognized as requiring a

separate system of delivery in order to
provide legal assistance effectively.

Section 1634.3 Competition for Grants
and Contracts

This section sets out the framework
for competition for grants and contracts
awarded under section 1006(a)(1)(A) of
the LSC Act and is based on the
provisions in HR 1806, the McCollum-
Stenholm Bill of 1995, and the language
in the House appropriations bill, HR
2076. Paragraph (a) provides that, as of
a date certain, all grants and contracts
for the direct provision of legal
assistance will be awarded by
competition. Paragraph (b) provides that
the Corporation will determine the
service areas or the subpopulations of
clients to be served within service areas.
Paragraph (c) states that the use of a
competitive process for the awarding of
the grant or contract for a particular
service area, consistent with HR 1806
and HR 2076, will not constitute a
termination or denial of refunding
pursuant to parts 1606 and 1625 of the
Corporation regulations. Paragraph (d)
authorizes the Corporation to award
more than one grant or contract for all
or part of a service area but paragraph
(e) states that no grant or contract may
be awarded for terms more than five
years. Paragraph (e) also clarifies that, if
the amount of funding during the period
of the grant or contract is reduced as a
result of changes in Congressional
appropriations, such reductions will not
be considered to be the terminations or
denials of refunding under Corporation
regulations.

Section 1634.4 Announcement of
Competition

Paragraph (a) of this section requires
the Corporation to publicly announce a
competition within a particular service
area to current recipients, appropriate
bar associations and other interested
groups. The Corporation must also
publish an announcement in periodicals
of State and local bar associations and
at least one daily newspaper of general
circulation in the area to be served. The
timing of the announcements may be
dependent upon Congressional
directions. Paragraph (b) sets out the
general contents for the request for
proposals (RFP), but leaves to the
Corporation the details of what the RFP
will include. The Corporation is
required by paragraph (c) to send a copy
of the RFP to any person or entity
requesting one.

Section 1634.5 Identification of
Qualified Applicants for Grants and
Contracts

This section lists types of applicants
that would qualify to compete under HR
1806 and HR 2076. These include
current recipients and other non-profit
organizations that have as a purpose the
furnishing of legal assistance to eligible
clients, private attorneys, groups of
private attorneys or law firms, state or
local governments and substate regional
planning and coordination agencies
which are composed of substate areas
and whose governing boards are
controlled by locally elected officials.
The rule proposes that in order to
received an award of a grant or contract,
all of the above entities would be
required to have, depending on the type
of applicant, a governing or policy body
that is consistent with the provisions of
45 CFR part 1607, the Corporation’s
regulations on governing bodies. Such a
board or policy is not necessarily
mandated by law for § 1634.5(a) (3), (4)
and (5). Much will depend on the
legislation finally enacted. However, the
Corporation seeks comments on
whether, as a matter of policy, some
governing or policy body should be
required for all types of grantees so that
all grantees are accountable to and
guided by the policy decisions of such
bodies.

Section 1635.6

This section contemplates that all
applicants, including current recipients,
who intend to compete for a grant or
contract for a particular service area,
will file a notice of intent to compete
along with any other additional
information determined to be necessary
and appropriate by the Corporation.
Filing deadlines for the notices shall be
specified in the RFP. The information
requested will give the Corporation
notice of the level of competition and
some indication as to whether
applicants may need assistance in order
to complete a full application.

Section 1634.7

This section sets out the application
process and the basic requirements that
applicants will have to meet in order to
compete for a grant or contract to
deliver services in a particular service
area. The Corporation is given broad
discretion to determine what
information is needed to complete a
particular application.

Pursuant to paragraph (e), the
Corporation may require each applicant
to agree in writing that, if the applicant
is not selected for the award of a grant
or contract, the applicant would not
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institute a court action regarding the
denial of an award until the applicant
has participated in a mediation with the
Corporation on the matter. The
inclusion of this provision in the rule
should not suggest that applicants have
any property or hearing rights. It is well
established that, absent express
statutory language to the contrary or a
showing that the applicant’s statutory or
constitutional rights have been violated,
pre-award applicants for discretionary
grants have no protected property
interests in receiving a grant and thus
have no standing to appeal the funding
decision by the grantor. See Cappalli,
Federal Grants and Cooperative
Agreements, §3.28 and Legal Services
Corporation v. Ehrlich, 457 F. Supp.
1058, 1062-64 (D. Md. 1978).
Nevertheless, the Corporation could
decide that it is productive to mediate

a particular matter with the applicant so
that the applicant might submit a better
application the next time around or at
least have a better understanding of the
process.

Section 1634.8

This section sets out the selection
process to be used by the Corporation
when deciding what grants or contracts
are to be made to service areas. It
requires the Corporation to review all
relevant information for each applicant,
request any necessary additional
information, conduct on-site visits if
appropriate to fully evaluate an
application and summarize in writing
any information not contained in an
applicant’s application. Monitoring and
Compliance reports for current or
former grantees that are older than five
years would not be reviewed by the
Corporation because they would lack
relevance to the grantee’s current status
and would create too great an
administrative burden on the
Corporation and review panel members.

This section also requires the
Corporation to convene a review panel
if there is more than one applicant for
a particular service area although it
could choose to convene a panel when
there is only one applicant. Review
panels would review the applications
and any summaries prepared by the
Corporation and would make
recommendations to the Corporation
regarding awards for particular service
areas. This section then requires that the
Corporation staff consider the review
panel’s recommendation and forward a
staff recommendation to the Corporation
President for a final decision. If the staff
recommendation differs from that of the
review panel, the staff’s written
recommendation must include the
recommendations of the review panel as

well as an explanation of why the
recommendations differ.

The Corporation staff could
recommend that the President make an
award up to five years or, if there is no
applicant for a service area or no
applicant meets the criteria to receive a
grant, paragraph (c) makes it clear that
the Corporation has discretion to
determine how to provide for the
provision of legal assistance to the
service area. Among other choices, the
Corporation could put a current grantee
on month-to-month funding in order to
conduct a new competition or enlarge
the service area of a neighboring
grantee.

Finally, this rule provides that the
President is to make final decisions of
what grants will be awarded and for
how long (although not exceeding five
years). The Corporation is then required
to notify all applicants in writing of the
President’s decisions.

Paragraph (d) provides that the
Corporation shall not give any
preference to current or previous
recipients of funds when awarding
grants and contracts under the
competitive bidding system.

Section 1634.9

This section sets out the selection
criteria that the Corporation will use in
selecting recipients for the service areas
subject to competition. These criteria
include those specified in HR 1806 and
HR 2706 as well as additional criteria
taken from the provisions of the LSC
Act and regulations and from the
Performance Measures which the
Corporation has developed to measure
the performance of recipients.

Subsection (a) requires each applicant
to demonstrate an understanding of the
basic legal needs of the eligible clients
in the area served.

Subsection (b) requires each applicant
to demonstrate that its delivery
approach adheres to the Corporation’s
Performance Criteria and the American
Bar Association’s Standards for
Providers of Civil Legal Services to the
Poor. Among other things, applicant’s
ability to meet this criterion could be
demonstrated by information regarding
the applicant’s experience with the
delivery of the type of legal assistance
contemplated under the grants or
contracts.

Subsection (c) requires that, where
applicable, the applicant’s governing
board or policy body meets or will meet
all applicable statutory, regulatory or
other legal requirements.

Subsection (d) requires that the
applicant demonstrate how it will
comply with applicable provisions of
the law and LSC regulations. Among

other things, the applicant’s past
experience of compliance with the
Corporation or other funding sources or
regulatory agencies would be evidence
of the applicant’s ability to comply with
this criterion.

Subsection (e) is taken from HR 1806
and requires that the Corporation
consider the reputations of the
applicant’s principals.

Subsection (f) requires applicants to
demonstrate their capacity to provide
high quality, effective and effective legal
services through an integrated delivery
system, such as a capacity of the
applicant to develop non-Corporation
funds and to engage in collaborative
efforts with other organizations
involved in serving or assisting eligible
clients.

Subsection (g) requires that applicants
who are not current recipients
demonstrate how they will continue
service to clients with pending matters.

Subsection (h) focuses on institutional
conflicts of interest of the applicant
with the client community. Institutional
conflicts could prevent applicants from
being able to deliver the full range of
legal services necessary to address the
basic legal needs of clients. Applicants
must show that they would not be
required by such conflicts to refuse to
provide representation on particular
cases that are of high priority to the
client community because the applicant
is not permitted by a funding source
independent of LSC to provide such
assistance.

Section 1634.10

This section provides for transition
steps that the Corporation may take
when a current recipient is replaced by
another applicant. Under subsection
(2)(1), funding can be provided to enable
a current recipient to complete cases, or
withdraw or transfer such cases to the
new recipient or other appropriate legal
services provider. Subsection (a)(2)
authorizes the Corporation to ensure the
appropriate disposition of real and
personal property of the current
recipient which was purchased in
whole or in part with Corporation
funds. Subsection (b) provides that the
Corporation can use slope funding if
necessary to ensure effective and
efficient use of Corporation funds
during the early months of its grant.
Such funding was used effectively in
past years when new grantees were
funded and helped prevent the
accumulation of excessive fund
balances.

Section 1634.11

This section provides that the
President may waive or amend certain
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parts of the regulations, including the
timetables established thereunder, in
order to comply with requirements
imposed by law on the awards of grants
and contracts for a particular fiscal year.
This is necessary, for example, because
HR 2076 requires that LSC use a
competitive bidding system for grants
and contracts to be awarded for 1996. It
will be impossible for LSC to comply
with all of the provisions of this part
and still issue grants by January of 1996.
For example, if the House requirements
remain in the appropriation legislation,
it will be impossible to use review
panels or require a notice of intention to
compete. The Corporation seeks
comments on whether any other
sections of the rule should be waived.

List of Subjects in 45 CFR Part 1634

Contracts, Grants, Legal services.

For the reasons set out in the
preamble, LSC proposes to amend 45
CFR Ch. XVI by adding part 1634.

PART 1634—COMPETITIVE BIDDING
FOR GRANTS AND CONTRACTS

Sec.

1634.1 Purpose.

1634.2 Definitions.

1634.3 Competition for grants and
contracts.

1634.4 Announcement of competition.

1634.5 Identification of qualified applicants
for grants and contracts.

1634.6 Notice of intent to compete.

1634.7 Application process.

1634.8 Selection process.

1634.9 Selection criteria.

1634.10 Transition provisions.

1634.11 Emergency procedures and
waivers.

Authority: 42 U.S.C. 2996e(a)(1)(A).

§1634.1 Purpose.

This part is designed to improve the
delivery of legal assistance to eligible
clients through the use of a competitive
system to award grants and contracts for
the delivery of legal services. The
purpose of such a competitive system is
to:

(a) Encourage the effective and
efficient delivery of high quality legal
services to eligible clients that is
consistent with the Corporation’s
Performance Criteria and the American
Bar Association’s Standards for
Providers of Civil Legal Services to the
Poor through an integrated system of
legal services providers;

(b) Provide opportunities for qualified
attorneys and entities to compete for
grants and contracts to deliver high
quality legal services to eligible clients;

(c) Encourage ongoing improvement
of performance by recipients in
providing high quality legal services to
eligible clients;

(d) Preserve local control over
resource allocation and program
priorities; and

(e) Minimize disruptions in the
delivery of legal services to eligible
clients within a service area during a
transition to a new provider.

§1634.2 Definitions.

(a) Qualified applicants are those
persons, groups or entities described in
§1634.5(a) of this part who are eligible
to submit notices of intent to compete
and applications to participate in a
competitive bidding process as
described in this part.

(b) Review panel means a group of
individuals who are not Corporation
staff but who are engaged by the
Corporation to review applications and
make recommendations regarding
awards or contracts for the delivery of
legal assistance to eligible clients.
Review panels must include, at a
minimum, lawyers experienced in and
knowledgeable about the delivery of
legal assistance to low-income persons,
and eligible clients or representatives of
low-income community groups. No
person may serve on a review panel for
any applicant with whom the person
has a financial interest or ethical
conflict; nor may the person have been
a board member of or employed by such
applicant in the past five years.

(c) Service area is the area defined by
the Corporation to be served by grants
or contracts to be awarded on the basis
of a competitive bidding process. A
service area is defined geographically
and may consist of all or part of the area
served by a current recipient, or it may
include an area larger than the area
served by a current recipient.

(d) Subpopulation of eligible clients
includes Native Americans and migrant
farm workers and may include other
groups of eligible clients that, because
they have special legal problems or face
special difficulties of access to legal
services, might better be served by a
separate system to deliver legal
assistance in order to serve that client
group effectively.

§1634.3 Competition for grants and
contracts.

(a) After the effective date of this part,
all grants and contracts for legal
assistance awarded by the Corporation
under section 1006(a)(1)(A) of the LSC
Act shall be subject to the competitive
bidding process described in this part.
No grant or contract for the delivery of
legal assistance shall be awarded by the
Corporation for any period after 1

1The date will depend upon the appropriation or
reauthorization provisions that are enacted into
law.

unless the recipient of that grant has
been selected on the basis of the
competitive bidding process described
in this part.

(b) The Corporation shall determine
the service area to be covered by grants
or contracts and shall determine
whether the population to be served
will consist of all eligible clients within
the service area or a specific
subpopulation of eligible clients within
one or more service areas.

(c) The use of the competitive bidding
process to award grant(s) or contract(s)
shall not constitute a termination or
denial of refunding of financial
assistance to a current recipient
pursuant to parts 1606 and 1625 of this
chapter.

(d) The Corporation may award more
than one grant or contract to provide
legal assistance to eligible clients or a
subpopulation of eligible clients within
a service area, provided that, to the
maximum extent possible, such grants
and contracts are awarded so as to
ensure that all eligible clients within the
service area will have access to a full
range of legal services in accordance
with the LSC Act.

(e) In no event may the Corporation
award a grant or contract for a term
longer than five years, and the amount
of funding provided annually under
each such grant or contract is subject to
changes in Congressional appropriations
or restrictions on the use of those funds
by the Corporation. A reduction in a
recipient’s annual funding required as a
result of a change in the law or a
reduction in funding appropriated for
the Corporation shall not be considered
a termination or denial of refunding
under parts 1606 or 1625 of this chapter.

§1634.4 Announcement of competition.
(a) The Corporation shall give public
notice that it intends to award a grant
or contract for a service area on the basis
of a competitive bidding process and
shall take appropriate steps to announce
the availability of such a grant or
contract in the periodicals of State and
local bar associations and shall publish
a notice of the Request For Proposals
(RFP) in at least one daily newspaper of
general circulation in the area to be
served under the grant or contract. In
addition, the Corporation shall notify
current recipients, other bar
associations, and other interested
groups within the service area of the
availability of the grant or contract and
shall conduct such other outreach as the
Corporation determines to be
appropriate to ensure that interested
parties are given an opportunity to
participate in the competitive bidding
process.



Federal Register / Vol. 60, No. 183 / Thursday, September 21, 1995 / Proposed Rules

48955

(b) The Corporation shall issue an
RFP which shall include information
regarding: Who may apply; application
procedures; the selection process;
selection criteria; the service areas that
will be the subject of the competitive
bidding process; the amount of funding
available for the service area, if known;
applicable timetables and deadlines;
and the LSC Act, regulations, guidelines
and instructions and any other
applicable federal law. The RFP may
also include any other information that
the Corporation determines to be
appropriate.

(c) The Corporation shall make
available a copy of the RFP to any
person, group or entity that requests a
copy in accordance with procedures
established by the Corporation.

§1634.5 Identification of qualified
applicants for grants and contracts.

(a) The following persons, groups and
entities are eligible to submit a notice of
intent to compete and an application to
participate in the competitive bidding
process:

(1) Current recipients;

(2) Other non-profit organizations that
have as a purpose the furnishing of legal
assistance to eligible clients;

(3) Private attorneys, groups of
attorneys or law firms (except that no
private law firm that expends 50 percent
or more of its resources and time
litigating issues in the broad interests of
a majority of the public may be awarded
a grant or contract under the LSC Act);

(4) State or local governments;

(5) Substate regional planning and
coordination agencies which are
composed of substate areas and whose
governing boards are controlled by
locally elected officials.

(b) All persons, groups and entities
listed in paragraph (a) of this section
must have a governing or policy body
consistent with the requirements of part
1607 of this Chapter or other applicable
law.

(c) Applications may be submitted
jointly by more than one qualifying
individual, group or entity.

§1634.6 Notice of intent to complete.

(a) In order to participate in the
competitive bidding process, an
applicant must submit a notice of intent
to compete on or before the date
designated by the Corporation in the
RFP. The Corporation may extend the
date if necessary to take account of
special circumstances or to permit the
Corporation to solicit additional notices
of intent to compete.

(b) Either at the time or prior to the
filing of the notice of intent to complete,
each applicant must provide the

Corporation with the following
information as well as any additional
information that the Corporation
determines is appropriate:

(1) Names and resumes of principals
and key staff;

(2) Names and resumes of current and
proposed governing board or policy
body members and their appointing
organizations;

(3) Initial description of area proposed
to be served by the applicant and the
services to provided.

§1634.7 Application process.

(a) The Corporation shall set a date for
receipt of applications and shall
announce the date in the RFP. The date
shall afford applicants adequate
opportunity, after filing the notice of
intent to compete, to complete the
application process. The Corporation
may extend the application date if
necessary to take account of special
circumstances.

(b) The application shall be submitted
in a form to be determined by the
Corporation.

(c) A completed application shall be
include all of the information requested
by the RFP. It may also include any
additional information needed to fully
address the selection criteria, and any
other information requested by the
Corporation. In complete applications
will not be considered for competition
by the Corporation.

(d) The Corporation shall establish a
procedure to provide notification to
applicants of receipt of the application.

(e) The Corporation may require that,
as a condition of being an applicant, an
applicant must agree in writing that,
prior to instituting any court action
regarding a dispute with the
Corporation or its employees arising
from the application or the
Corporation’s action regarding the
application, the applicant will
participate in mediation with a
representative of the Corporation.
Mediation procedures shall be designed
by the Corporation to provide for the
convenience of the parties and to
encourage the expeditious resolution of
the applicant’s concerns. The use of
such mediation procedures should not
be interpreted to suggest that applicants
have any property or hearing rights
pursuant to the competitive process.

§1634.8 Selection process.

(a) After receipt of all applications for
a particular service area, Corporation
staff shall:

(1) Review each application and any
additional information that the
Corporation has regarding each
applicant, including for any applicant

that is or includes a current or former
recipient, past monitoring and
compliance reports, performance
evaluations and other pertinent records
for the past five years;

(2) Request from an applicant and
review any additional information that
the Corporation determines is
appropriate to evaluate the application
fully;

(S)S Conduct one or more on-site visits
to an applicant if the Corporation
determines that such visits are
appropriate to evaluate the application
fully;

(4)3 Summarize in writing information
regarding the applicant that is not
contained in the application if
appropriate for the preview process; and

(5) Unless there is only one applicant
for a particular service area and the
Corporation therefore determines that
use of a review panel is not appropriate,
convene a review panel to:

(i) Review the applications and the
summaries prepared by the Corporation
staff. (The Corporation staff shall also
identify other information reviewed by
the Corporation and which the review
panel may request in order to evaluate
the applications fully); and

(ii) Make a written recommendation
to the Corporation regarding the award
of grants or contracts from the
Corporation for a particular service area.

(6) After considering the
recommendation made by the review
panel, if a review panel was convened,
make a staff recommendation to the
Corporation President. If the staff
recommendation differs from that of the
review panel, the staff recommendation
shall include the recommendation of the
review panel and an explanation of the
basis for the staff recommendation.

(b) After reviewing the written
recommendations, the President shall
select the applicants to be awarded
grants or contracts from the Corporation
and the Corporation shall notify each
applicant in writing of the President’s
decision regarding each applicant’s
application. The President of the
Corporation shall not make an award of
a grant or contract for a term longer than
five years.

(c) In the event that there are no
applicants for a service area or the
Corporation determines that no
competitor meets the criteria and
therefore determines not to award a
grant for a particular service area, the
Corporation has discretion to determine
how to provide the provision of legal
assistance to the service area under
competition, including but not limited
to, enlarging the service area of a
neighboring program or putting a
current recipient on month-to-month
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funding in order to permit the
Corporation to conduct a new
competition.

(d) In selecting recipients of awards
for grants or contracts under this part,
the Corporation shall not grant any
preference to current or previous
recipients of funds from the
Corporation.

§1634.9 Selection criteria.

The Corporation shall consider the
following criteria in selecting recipients.
(a) Whether the applicant has a full
understanding of the basic legal needs
of the eligible clients in the area to be

served;

(b) The quality, feasibility and cost-
effectiveness of the applicant’s legal
services delivery approach in relation to
the Corporation’s Performance Criteria
and the American Bar Association’s
Standards for Providers of Civil Legal
Services to the Poor, as evidenced by,
among other things, the applicant’s
experience with the delivery of the type
of legal assistance contemplated under
the proposal;

(c) Whether the applicant’s governing
or policy body meets or will meet all
applicable requirements of the LSC Act,
regulations, guidelines, instructions and
any other requirements of law;

(d) Applicant’s capacity to comply
with all other applicable provisions of
the LSC Act, rules, regulations,
guidelines and instructions, as well as
with ethical requirements and any other
requirements imposed by law. Evidence
of the applicant’s capacity to comply
with this criterion may include, among
other things, the applicants compliance
experience with the Corporation or
other funding sources or regulatory
agencies, including but not limited to
federal or state agencies, bar
associations or foundations, courts,
IOLTA programs, and private
foundations;

(e) The reputations of the applicant’s
principals and key staff;

(f) The applicant’s knowledge of the
various components of the legal services
delivery system in the State and its
willingness to coordinate with them as
appropriate to assure the availability of
a full range of legal assistance, including
its capacity to:

(1) develop and increase non-
Corporation resources,

(2) cooperate with State and local bar
associations, private attorneys and pro
bono programs to increase the
involvement of private attorneys in the
delivery of legal assistance and the
availability of pro bono legal services to
eligible clients, and

(3) have knowledge of and cooperate
with other services providers,

community groups, public interest
organizations and human services
providers in a manner that is consistent
with the local ethical requirements;

(9) Applicant’s capacity to ensure
continuity in client services and
representation of eligible clients with
pending matters.

(h) Applicant does not have known or
potential conflicts of interest,
institutional or otherwise, with client
community and demonstrates a capacity
to protect against such conflicts that
may arise during the term of the grant
or contract.

§1634.10 Transition provisions.

(a) When the competitive bidding
process results in the award of a grant
or contract to an applicant other than
the current recipient to serve the area
currently served by that recipient, the
Corporation may, if the law permits;

(1) Provide continued funding to the
current recipient, for a period and at a
level to be determined by the
Corporation after consultation with the
recipient, to ensure the prompt and
orderly completion of or withdrawal
from pending cases or matters or the
transferral of such cases or matters to
the new recipient or to other
appropriate legal services providers in a
manner consistent with the rules of
ethics or professional responsibility for
the jurisdiction in which those services
are being provided;

(2) Ensure, after consultation with the
recipient, the appropriate disposition of
real and personal property purchased by
the current recipient in whole or in part
with Corporation funds.

(b) Awards of grants or contracts for
legal assistance to any applicant that is
not a current recipient may, in the
Corporation’s discretion, provide for
incremental increases in funding up to
the annualized level of the grant or
contract award in order to ensure that
the applicant has the capacity to use
Corporation funds in an effective and
efficient manner.

§1634.11 Emergency Procedures and
Waivers

The President of the Corporation may
waive the requirements of § § 1634.6
and 1634.8(a)(3) and (5), when
necessary to comply with requirements
imposed by law on the awards of grants
and contracts for a particular fiscal year.

Dated: September 18, 1995.

Suzanne B. Glasow,

Senior Counsel for Operations and
Regulations.

[FR Doc. 95-23491 Filed 9-20-95; 8:45 am]
BILLING CODE 7050-01-M

45 CFR Part 1635
Timekeeping Requirement

AGENCY: Legal Services Corporation.
ACTION: Proposed rule.

SUMMARY: This proposed rule requires
all recipients of Legal Services
Corporation (“LSC” or ““Corporation’)
funds to account for the time spent on
all cases, matters and other activities by
their attorneys and paralegals, whether
funded by the Corporation or by other
sources.

DATES: Comments must be submitted on
or before October 23, 1995.

ADDRESSES: Comments should be
submitted to the Office of the General
Counsel, Legal Services Corporation,
750 First Street, NE., 11th Floor,
Washington, DC 20002—-4250.

FOR FURTHER INFORMATION CONTACT:
Victor M. Fortuno, General Counsel, at
(202) 336-8810.

SUPPLEMENTARY INFORMATION: On June
25, 1995, in order to improve the
accountability of recipients for their
Corporation funds, and in response to
concerns expressed during
congressional hearings, the LSC Board
of Directors (‘‘Board’’) adopted a
resolution requiring Corporation staff to
prepare a regulation specifying a time
and recordkeeping system for
implementation by LSC recipients. On
September 8, 1995, the Board’s
Operations and Regulations Committee
(““Committee’’) held public hearings on
proposed 45 CFR part 1635. After
adopting several changes to the
proposed rule, the Committee voted to
publish the proposed rule in the Federal
Register for notice and comment.

This proposed rule requires recipients
to account for the time spent on all
cases, matters and other activities by
their attorneys and paralegals. These
requirements apply whether the case,
matter or activity is funded by the
Corporation or by other sources. Such
timekeeping is not now required under
45 C.F.R. part 1630.

Perhaps a quarter of current
Corporation recipients already maintain
time records that meet most or all of the
conditions of the proposed rule. They
are already able to avail themselves of
the potential benefits of timekeeping to
recipients, such as improved
supervisory information, better cost
estimation in bidding for other funds,
enhanced control of priority
implementation by their local boards of
directors and more informative reports
to grantors and the public.

The Corporation is mindful of the
costs which this regulation will impose
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on its recipients, especially those who
currently do not have the capacity to
maintain the time records required by
this proposed rule. Timekeeping is time
consuming, and record keeping systems
have real costs. Nevertheless, despite
the possibility that implementation of
this proposed rule will reduce a
recipient’s LSC-funded capacity for
client services by one- or two-percent or
more, the Corporation has concluded
that timekeeping by attorneys and
paralegals will materially improve
recipient accountability for Corporation
funds.

If adopted, this part shall be effective
January 1, 1996.

A section-by-section discussion of the
proposed rule is provided below.

Section 1635.1 Purpose

This section sets out the purpose of
the proposed rule: to improve recipient
accountability for the use of funds
provided by the Corporation. This
section also sets out the manner in
which the proposed rule achieves its
stated purpose: by assuring supporting
documentation of allocations of
expenditures of Corporation funds, by
enhancing recipients’ ability to
determine costs, and by increasing the
information available to the Corporation
for assuring recipient compliance.

Section 1635.2 Definitions

This section defines *“‘case”, “‘matter”
and “‘activity,” the functions of a
program for which time records are
required to be kept. The definitions are
formulated so as to cover all allocations
of recipients. Some examples of
“matters” are education of eligible
clients and development of written
materials explaining legal rights and
responsibilities. “Administrative and
general” is a catchall category within
“activity.” It is designed to encompass
everything that does not fall within
cases or matters or fund-raising
activities, and would include, for
example, skills training and professional
activities.

Section 1635.3 Timekeeping
Requirement

This section sets out the timekeeping
requirement. It is intended to require all
recipients to account for the time spent
on all cases, matters and other activities
by their attorneys and paralegals,
whether funded by the Corporation or
by other sources. Recipients must
account for one hundred percent of
attorney and paralegal time spent in the
course of their employment, even if the
time is spent outside normal business
hours. Allocation of costs based on time
and other records continues to be

governed by 45 C.F.R. part 1630, which
requires a reasonable basis for
allocations of expenses to all funds.

The Corporation does not prescribe
either manual or automated timekeeping
systems, nor specific report formats or
contents. Each recipient will need to
determine the appropriate matters and
activities for which time will be kept,
keeping in mind its particular service
patterns. In order to assist recipients,
the Corporation plans to make available
this fall a manual of forms and operating
systems already in use by some
recipients.

Section 1635.4 Administrative
Provisions

This section advises recipients of the
Corporation’s access to the time records
required by this part. Since these
records will be available for
examination by auditors and
representatives of the Corporation, they
should be maintained in a manner
consistent with the attorney-client
privilege and all applicable rules of
professional responsibility. As a
practical matter, this may mean that
client names should not appear in time
records.

List of Subjects in 45 CFR Part 1635

Legal services, Reporting and
recordkeeping requirements.

For reasons set forth in the preamble,
LSC proposes to amend 45 CFR chapter
XVI by adding part 1635 as follows:

PART 1635—TIMEKEEPING
REQUIREMENT

Sec.

1635.1 Purpose.

1635.2 Definitions.

1635.3 Timekeeping Requirement.

1635.4 Administrative Provisions.
Authority: 42 U.S.C. 2996e(b)(1)(A),

29969(a), 29969(b), 2996g(e).

8§1635.1 Purpose.

This part is intended to improve
recipient accountability for the use of
funds provided by the Corporation by:

(a) assuring that allocations of
expenditures of Corporation funds
pursuant to 45 C.F.R. part 1630 are
supported by accurate and
contemporaneous records of the cases,
matters and activities for which the
funds have been expended;

(b) enhancing the ability of recipients
to determine the cost of specific
functions; and

(c) increasing the information
available to the Corporation for assuring
recipient compliance with federal law
and Corporation rules and regulations.

§1635.2 Definitions.

As used in this part—

(a) ““Activity”” means all other actions
of or by a recipient, including fund-
raising and administrative and general,
which are not cases or matters.

(b) “Case’” means the provision of
advice to representation of one or more
clients.

(c) “Matter” means the provision of
other program services that do not
involve advice to or representation of
one or more clients.

§1635.3 Timekeeping Requirement.

(a) All expenditures of funds for
recipient actions are, by definition, for
cases, matters or activities. The
allocation of all expenditures must be
carried out in accordance with 45 C.F.R.
part 1630.

(b) Time spent by attorneys and
paralegals must be documented by time
records which record the amount of
time spent on each case, matter or
activity. Time records must be created
contemporaneously and must account
for time in increments not greater than
one-quarter of an hour which aggregate
to all of the efforts of the attorneys and
paralegals for which compensation is
paid.

§1635.4 Administrative Provisions.

Time records required by this section
shall be available for examination by
auditors and representatives of the
Corporation, and should be maintained
in a manner consistent with the
attorney-client privilege and the rules of
professional responsibility applicable in
the local jurisdiction.

Dated: September 18, 1995.

Suzanne B. Glasow,

Senior Counsel for Operations & Regulations.
[FR Doc. 95-23489 Filed 9-20-95; 8:45 am]
BILLING CODE 7050-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 91-35; FCC 95-374]

Operator Service Access and
Payphone Compensation

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission adopted a
Notice of Proposed Rulemaking
(““Notice’’) seeking comment on
tentative proposals for implementing a
per-call system of compensation for the
largest operator services providers
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(““OSPs™), in lieu of the current flat-rate
compensation system. Under the
Commission’s current rules, certain
OSPs pay competitive payphone owners
(“PPOs”) a flat-rate of $6 per payphone
per month for originating interstate
access code calls. An “‘access code’ is
**a sequence of numbers that, when
dialed, connects the caller to the OSP
associated with that sequence, as
opposed to the OSP presubscribed to the
originating line.” In particular, this
Notice seeks comment on how
individual access calls could be tracked
and the appropriate per-call
compensation amount.

DATES: Comments must be received on
or before October 10, 1995; replies must
be received on or before October 31,
1995.

ADDRESSES: Comments and replies must
be filed with the Office of the Secretary,
Federal Communications Commission,
1919 M Street, NW., Washington, DC
20554; one copy shall also be filed with
the Commission’s contractor,
International Transcription Services,
Inc. (ITS, Inc.) 2100 M Street, NW.,
Suite 140, Washington, DC 20037 (202—
857-3800). The complete text of this
Notice is available for inspection and
copying during normal business hours
in the FCC Reference Center, 1919 M
Street, NW., Room 239, Washington, DC
20554.

FOR FURTHER INFORMATION CONTACT:
Michael Carowitz, 202—-418-0960,
Enforcement Division, Common Carrier
Bureau.

SUPPLEMENTARY INFORMATION:
Synopsis of Notice

1. Ability of IXCs to Track Interstate
Access Code Calls

The Commission believes that
tracking 1-800 and 10XXX access code
calls through the use of automatic
number identification (ANI) and the
special billing treatment “07”’ code
would provide OSPs with a means of
paying compensation to PPOs on a per-
call basis. Because this solution to the
problem of tracking access code calls
builds on an OSP’s existing capabilities,
we believe that it would be relatively
easy and inexpensive to administer for
those OSPs that receive a large number
of access code calls. The Commission
notes that AT&T and Sprint have
already agreed to meet their
compensation obligations through this
method.

According to data submitted by the
American Public Communications
Council (*“APCC”), the volume of 1-950
access code calls that cannot be tracked
directly does not appear to be so

significant as to justify rejection of a
per-call compensation mechanism. The
Commission tentatively concludes that
it would be reasonable to require OSPs
that utilize 1-950 access to rely upon a
usage-based surrogate to determine their
per-call compensation obligations. The
Commission also tentatively finds that
such a surrogate could be based on the
ratio of 1-950 access code calls to the
total access code calls received by OSPs.
The Commission tentatively concludes
that the ratios set forth by APCC in its
petition are appropriate for calculating
the compensation obligations of those
OSPs that utilize 1-950 access. The
Commission encourages parties,
particularly MCI and LDDS, to comment
on this tentative conclusion and to
submit data supporting alternative
ratios. The Commission also tentatively
concludes that the relatively minor
percentage of competitive payphones in
non-equal access areas, as estimated by
APCC, which do not transmit the ANI
required to track access phone calls,
should be subject to status quo flat-rate
compensation. The Commission invites
parties to comment on the accuracy of
APCC'’s estimates and to suggest
alternative approaches for compensating
PPOs for access code calls originating
from non-equal access areas.

2. IXCs Required to Pay Per-Call
Compensation

The Commission tentatively
concludes that the largest OSPs should
be required to pay compensation to
PPOs on a per-call basis. The
Commission notes that AT&T and
Sprint have already begun paying per-
call compensation. In the absence of a
showing to the contrary, the
Commission believes that the two other
OSPs that currently have annual toll
revenues exceeding $1 billion dollars
should be able to pay compensation on
a per-call basis without incurring
significantly different administrative
costs that those associated with the
current per-phone mechanism. The
Commission invites parties to comment
on these tentative conclusions. The
Commission also tentatively concludes
that the flat-rate compensation
obligations of the OSPs not meeting the
annual revenue threshold should not
change as a result of the implementation
of per-call compensation for the largest
OSPs. However, the Commission
believes that such OSPs should be given
the opportunity to pay compensation on
a per-call basis, at their option. In
addition, the Commission proposes to
continue to monitor call-tracking
capabilities within the industry for the
purpose of moving in the future to a per-

call compensation mechanism for all
OSPs that receive access code calls.

3. Proposed Compensation Amount

The Commission established a range
of reasonable compensation rates in the
Second Report and Order, 57 FR 21038—
01 (1992). The proposed rate of $.25 per
call, identical to that negotiated by
AT&T and APCC, is clearly within that
range. The Commission sees no reason
to reconsider at this juncture its
conclusions about the reasonableness of
possible compensation rates, unless the
participants in this docket submit useful
data that differ significantly from the
information that the Commission
previously examined in this proceeding.
The Commission tentatively concludes
that a per-call rate will lead to a more
efficient compensation mechanism
through which both PPOs and OSPs
ultimately will benefit. In addition,
consumers will benefit because the per-
call rate will encourage PPOs to place
their payphones in locations that are
likely to generate the most calls. The
parties are invited to comment on these
tentative conclusions.

4. Compensable Access Code Calls

The definition of “‘acess code” set for
in the Communications Act
encompasses ‘‘sequence[s] of numbers”
such as 1-800—COLLECT, 1-800-
OPERATOR, and others that connect a
caller to an OSP which is not
presubscribed to the originating line.
The Commission tentatively concludes
that OSPs must pay per-call
compensation for 1-800 or 1-950 access
code calls, whether or not the dialing
sequences were in use at the time the
Commission adopted its previous orders
in this docket. The Commission notes
that AT&T has already agreed to pay
APCC per-call compensation on the
various 1-800 dialing sequences that
allow callers to reach its operator
services.

5. Functioning of Per-Call
Compensation Mechanism

In the Second Report and Order, the
Commission prescribed the existing
direct-billing arrangement because it
placed the burden of implementing the
compensation mechanism on those
parties that receive the benefits of access
code calls—IXCs and PPOs. The
Commission tentatively concludes that
this direct-billing arrangement should
be maintained with the simple addition
of requiring each OSP to send back to
each PPO a statement indicating the
number of access code calls that it has
received from each of that PPO’s
competitive payphones. As before, the
Commission continues to leave the
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specific details of the billing
arrangement for the parties to
determine. The Commission believes
that this slight modification of the status
quo most efficiently implements
payments of per-call compensation by
the largest OSPs.

6. Regulatory Flexibility Analysis

As required by Section 603 of the
Regulatory Flexibility Act, 5 U.S.C.
Section 601 et seq. (1981), the
Commission has prepared a Regulatory
Flexibility Analysis of the expected
impact on small entities resulting from
the policies and proposals set forth in
the Notice. The full analysis is
contained within the Notice. The
Secretary shall send a copy of the Notice
to the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with Section 603(a) of the
Regulatory Flexibility Act.

7 Ex Parte Rules—Non-Restricted
Proceeding

This is a non-restricted notice and
comment rulemaking proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda,
provided they are disclosed as provided
in Commission rules.

All interested may file comments on
the per-call compensation issues by
October 10, 1995, and reply comments
by October 31, 1995. All relevant and
timely comments will be considered by
the Commission before final action is
taken in this proceeding. To file
formally in this proceeding, participants
must file an original and four copies of
comments and reply comments. If
participants want each Commissioner to
have a personal copy of their comments,
an original plus nine copies must be
filed. Comments and reply comments
should be sent to the Office of the
Secretary, Federal Communications
Commission, Washington, DC 20554.
The petition, comments, and reply
comments will be available for public
inspection during regular business
hours in the Dockets Reference Room
(Room 230) of the Federal
Communications Commission, 1919 M
Street, NW., Washington, DC 20554.
Copies of the petition and any
subsequently filed documents in this
matter may be obtained from ITS, Inc.,
2100 M Street, NW., Suite 140,
Washington, DC 20037, (202) 857-3800.

Ordering Clauses

It is Ordered, pursuant to Sections 1,
4(i)-4(j), 201205, 226, and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154()),
201-205, 226, and 303(r), that a Further

Notice of Proposed Rulemaking is
Issued.

It is further ordered That the Chief of
the Common Carrier Bureau is delegated
authority to require the submission of
additional information, make further
inquiries, and modify the dates and
procedures, if necessary, to provide for
a fuller record and a more efficient
proceeding.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Operator service access, Payphone
compensation, Telephone.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-23406 Filed 9-20-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Chapter VI
[1.D. 091195A]

South Atlantic Fishery Management
Council; Public Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public hearings.

SUMMARY: The South Atlantic Fishery
Management Council (SAFMC) will
hold public hearings to solicit
comments on management measures for
a new Fishery Management Plan for the
Golden Crab Fishery of the South
Atlantic Region (FMP).

DATES: Written comments regarding the
issues being discussed at the hearings
will be accepted through October 19,
1995.

The hearings are scheduled as
follows:

1. Tuesday, September 26, 1995, 7.00
p.m., Cocoa Beach, FL; 2. Wednesday,
September 27, 1995, 7.00 p.m., Dania,
FL; and 3. Thursday, September 28,
1995, 7.00 p.m., Key West, FL.
ADDRESSES: To send comments, and to
request copies of public hearing
documents, write to: Susan Buchanan,
Public Information Officer, South
Atlantic Fishery Management Council,
One Southpark Circle, Suite 306,
Charleston, SC 29407-4699. Copies of a
revised draft FMP will be available to
the public at the hearings.

The hearings will be held at the
following locations:

1. Cocoa Beach—Holiday Inn, 1300 N.
Atlantic Avenue, Cocoa Beach, FL
32931, telephone (407) 783-2271;

2. Dania—Sheraton Design Center
Hotel, 1825 Griffin Road, Dania, FL
33004; telephone (305) 920-3500; and

3. Key West—Holiday Inn Beachside,
3841 N. Roosevelt Blvd., Key West, SC
29407-4699; telephone (305) 294-2571.

FOR FURTHER INFORMATION CONTACT:
Susan Buchanan, (803) 571-4366; Fax:
(803) 769-4520.

SUPPLEMENTARY INFORMATION: At its
meeting of August 21-25, 1995, the
SAFMC decided to make changes in its
proposed golden crab management
program, which will be specified in a
revised draft FMP. The SAFMC has
decided to hold additional public
hearings in order to solicit public views
on the revised management measures
for inclusion in the FMP.

The FMP management unit is the
population of golden crab occurring
along the U.S. Atlantic coast from the
east coast of Florida to the North
Carolina/Virginia border. Other deep-
water crabs, such as red crab and jonah
crab, are included in the FMP for data
collection purposes only; no
management actions are planned for
these species under the initial FMP.
Although all three species of crab are
harvested in the Gulf of Mexico and
Mid-Atlantic/New England, it is
believed that the populations are
sufficiently separated from one another
to be managed independently.

The following types of management
measures for golden crab are under
consideration by the SAFMC for
inclusion in its final FMP:

(1) Definition of terms, including:
Optimum yield, overfishing, and
crustacean trap;

(2) Gear controls, including: Use of
traps only and a limit on their size,
requirements for trap escape gaps,
degradable escape panels, use of rope
only as trap main line, and requiring
that crabs be landed whole;

(3) Measures to ensure conservation of
the fishery, including: No retention of
females;

(4) Establishment of the following
zones in the golden crab fishery:

(A) Northern Zone—North of the
Volusia/Flager Line (29° 25' N. lat.) to
the North Carolina/Virginia border;

(B) Mid Zone—29° 25’ to 25° N. lat.;
and

(C) Southern Zone—South of 25° N.
lat. to the boundary between the areas
of jurisdiction of the SAFMC/Gulf of
Mexico Fishery Management Council;

(5) Measures to limit access to the
fishery. Criteria for access will be as
follows: Apply an April 7, 1995, control
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date to limit fishery access in the
southern and mid-zones, and apply a
date of September 1, 1995, as a criterion
for limiting fishery access in the
northern zone. Criteria for fishery access
will be based on demonstrated landings
from the Council’s area of jurisdiction
prior to the dates specified,;

(6) Area restrictions, including
limiting deployment of traps to depths
of 900 ft (295 m) or greater in the
northern zone and 700 ft (230 m) or
greater in the middle and southern
ZOones;

(7) Bait restrictions to protect snapper
and grouper;

(8) Enforcement provisions,
including: Vessel permits, and dealer
permits;

(9) Collection of information
requirements for science and research
purposes, such as use of information
from sales reports, and logbook
requirements, and,;

(10) Framework rulemaking
procedures to provide administrative
flexibility to change management
measures in a timely manner.

The Council intends to finalize the
FMP at its meeting in Wilmington, NC
from October 23-27, 1995. The public
will have an opportunity to comment at
the full Council session before the
Council takes final action to adopt the
FMP’s management measures. Once
finalized, the FMP will be submitted to
NMFS for review, approval and
implementation. NMFS will provide for
a 60-day public comment period on the
FMP and a 45-day public comment
period on the proposed implementing
rule during its 110-day review period.

These hearings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
by September 21, 1995.

For special accommodations
regarding the hearings, contact the
Council (see ADDRESSES).

Authority: 16 U.S.C. 1801 et seq.

Dated: September 15, 1995.
Richard W. Surdi,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 95-23398 Filed 9-18-95; 12:52 pm]
BILLING CODE 3510-22-F

50 CFR Part 638
[1.D. 091295A]

Coral and Coral Reefs off the Southern
Atlantic States; Amendment 3

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of an
amendment to a fishery management
plan; request for comments.

SUMMARY: NMFS announces that the
South Atlantic Fishery Management
Council (Council) has submitted
Amendment 3 to the Fishery
Management Plan for Coral and Coral
Reefs off the Southern Atlantic States
(FMP) for review, approval, and
implementation by NMFS. Written
comments are requested from the
public.
DATES: Written comments must be
received on or before November 17,
1995.
ADDRESSES: Comments must be sent to
the Southeast Regional Office, NMFS,
9721 Executive Center Drive N., St.
Petersburg, FL 33702.

Requests for copies of Amendment 3,
which includes a regulatory impact
review, a social impact assessment, and

an environmental assessment, should be
sent to the South Atlantic Fishery
Management Council, One Southpark
Circle, Suite 306, Charleston, SC 29407—
4699, telephone: 803-571-4366; FAX:
803-769-4520.

FOR FURTHER INFORMATION CONTACT:
Georgia Cranmore, 813-570-5305.

SUPPLEMENTARY INFORMATION: The
Magnuson Fishery Conservation and
Management Act (Magnuson Act)
requires that a council-prepared
amendment to a FMP be submitted to
NMFS for review and approval,
disapproval, or partial disapproval. The
Magnuson Act also requires that NMFS,
upon receiving an amendment,
immediately publish a document in the
Federal Register stating that the
amendment is available for public
review and comment.

Amendment 3 proposes the following
measures: Establish a live rock
aquaculture permit system applicable to
the exclusive economic zone off the
southern Atlantic states (including a
prohibition on chipping of aquacultured
live rock); prohibit octocoral harvest
north of Cape Canaveral, FL; and
prohibit anchoring of fishing vessels in
the Oculina Bank Habitat Area of
Particular Concern.

Proposed regulations to implement
Amendment 3 are scheduled for
publication within 15 days.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 15, 1995.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 95-23399 Filed 9-18-95; 12:52 pm]

BILLING CODE 3510-22-F
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DEPARTMENT OF COMMERCE
Bureau of Export Administration

Action Affecting Export Privileges;
David Brownhill; Order Denying
Permission To Apply for or Use Export
Licenses

On October 6, 1993, David Brownhill
(Brownhill) was convicted in the U.S.
District Court for the Eastern District of
New York of violating the International
Emergency Economic Powers Act (50
U.S.C.A. 1701-1706 (1991)) (IEEPA).
Specifically, Brownhill was convicted of
knowingly and willfully attempting to
export and causing to be exported, from
the United States to Republic of South
Africa, three polygraph machines and
one MCM component part, without
having first obtained the required
validated export license.

Section 11(h) of the Export
Administration Act of 1979, as amended
(50 U.S.C.A. app. §82401-2420 (1991,
Supp. 1993, and Pub. L. 103-277, July
5, 1994)) (the Act),! provides that, at the
discretion of the Secretary of
Commerce,2 no person convicted of
violating the IEEPA, or certain other
provisions of the United States Code,
shall be eligible to apply for or use any
export license issued pursuant to, or
provided by, the Act or the Export
Administration Regulations (currently
codified at 15 CFR Parts 768-799

1The Act expired on August 20, 1994. Executive
Order 12924 (59 FR 43437, August 23, 1994)
continued the Regulations in effect under the
International Emergency Economic Powers Act (50
U.S.C.A. 1701-1706 (1991)).

2Pursuant to appropriate delegations of authority
that are reflected in the Regulations, the Director,
Office of Export Licensing, in consultation with the
Director, Office of Export Enforcement, exercises
the authority granted to the Secretary by Section
11(h) of the Act. Because of a recent Bureau of
Export Administration reorganization, this
responsibility now rests with the Director, Office of
Exporter Services. Subsequent regulatory references
herein to the “Director, Office of Export Licensing,”
should be read as meaning “‘Director, Office of
Exporter Services.”

(1995)) (the Regulations) for a period of
up to 10 years from the date of the
conviction. In addition, any export
license issued pursuant to the Act in
which such a person had any interest at
the time of conviction may be revoked.

Pursuant to Sections 770.15 and
772.1(g) of the Regulations, upon
notification that a person has been
convicted of violating the IEEPA, the
Director, Office of Export Licensing, in
consultation with the Director, Office of
Export Enforcement, shall determine
whether to deny that person permission
to apply for or use any export license
issued pursuant to, or provided by, the
Act and the Regulations, and shall also
determine whether to revoke any export
license previously issued to such a
person.

Having received notice of Brownhill’s
conviction for violating the IEEPA, and
following consultations with the
Director, Office of Export Enforcement,
| have decided to deny Brownhill
permission to apply for or use any
export license, including any general
license, issued pursuant to, or provided
by, the Act and the Regulations, for a
period of 10 years from the date of his
conviction. The 10-year period ends on
October 6, 2003. | have also decided to
revoke all export licenses issued
pursuant to the Act in which Brownhill
had an interest at the time of his
conviction.

Accordingly, it is hereby Ordered

I. All outstanding individual
validated licenses in which Brownhill
appears or participates, in any manner
or capacity, are hereby revoked and
shall be returned forthwith to the Office
of Export Licensing for cancellation.
Further, all of Brownhill’s privileges of
participating, in any manner or
capacity, in any special licensing
procedure, including, but not limited to,
distribution licenses, are hereby
revoked.

1. Until October 6, 2003, David
Brownhill, 13 Robin Road, Northcliff
Ext. 12, Johannesburg, South Africa,
hereby is denied all privileges of
participating, directly or indirectly, in
any manner or capacity, in any
transaction in the United States or
abroad involving any commodity or
technical data exported or to be
exported from the United States, in
whole or in part, and subject to the
Regulations. Without limiting the
generality of the foregoing,

participation, either in the United States
or abroad, shall include participation,
directly or indirectly, in any manner or
capacity: (i) As a party or as a
representative of a party to any export
license application submitted to the
Department; (ii) in preparing or filing
with the Department any export license
application or request for reexport
authorization, or any document to be
submitted therewith; (iii) in obtaining
from the Department or using any
validated or general export license,
reexport authorization or other export
control document; (iv) in carrying on
negotiations with respect to, or in
receiving, ordering, buying, selling,
delivering, storing, using, or disposing
of, in whole or in part, any commodities
or technical data exported or to be
exported from the United States, and
subject to the Regulations; and (V) in
financing, forwarding, transporting, or
other servicing of such commodities or
technical data.

I1l. After notice and opportunity for
comment as provided in Section
770.15(h) of the Regulations, any
person, firm, corporation, or business
organization related to Brownhill by
affiliation, ownership, control, or
position of responsibility in the conduct
of trade or related services may also be
subject to the provisions of this Order.

IV. As provided in Section 787.12(a)
of the Regulations, without prior
disclosure of the facts to and specific
authorization of the Office of Export
Licensing, in consultation with the
Office of Export Enforcement, no person
may directly or indirectly, in any
manner or capacity: (i) Apply for,
obtain, or use any license, Shipper’s
Export Declaration, bill of lading, or
other export control document relating
to an export or reexport of commodities
or technical data by, to, or for another
person then subject to an order revoking
or denying his export privileges or then
excluded from practice before the
Bureau of Export Administration; or (ii)
order, buy, receive, use, sell, deliver,
store, dispose of, forward, transport,
finance, or otherwise service or
participate: (a) In any transaction which
may involve any commodity or
technical data exported or to be
exported from the United States; (b) in
any reexport thereof; or (c) in any other
transaction which is subject to the
Export Administration Regulations, if
the person denied export privileges may
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obtain any benefit or have any interest
in, directly or indirectly, any of these
transactions.

V. This Order is effective immediately
and shall remain in effect until October
6, 2003.

VI. A copy of this Order shall be
delivered to Brownhill. This Order shall
be published in the Federal Register.

Dated: September 11, 1995.
Eileen M. Albanese,
Acting Director, Office of Export Services.
[FR Doc. 95-23361 Filed 9-20-95; 8:45 am]

BILLING CODE 3510-DT-M

Action Affecting Export Privileges;
Edward A. Johnson; Order Denying
Permission to Apply for or Use Export
Licenses

On August 7, 1995, Edward A.
Johnson (Johnson) was convicted in the
U.S. District Court for the Southern
District of Florida of violating section 38
of the Arms Export Control Act (22
U.S.C.A. 2778 (1990)) (the AECA),
among other crimes. Specifically,
Johnson was convicted on one count of
causing the export of ordnance grade
zirconium from the United States to
Chile without obtaining the required
license or written approval from the
U.S. Department of State.

Section 11(h) of the Export
Administration Act of 1979, as amended
(50 U.S.C.A. app. 2401-2420 (1991,
Supp. 1993, and Pub. L. No. 103-277,
July 5, 1994)) (the Act),! provides that,
at the discretion of the Secretary of
Commerce,2 no person convicted of
violating the AECA, or certain other
provisions of the United States Code,
shall be eligible to apply for or use any
export license issued pursuant to, or
provided by, the Act or the Export
Administration Regulations (currently
codified at 15 C.F.R. Parts 768-799
(1995)) (the Regulations) for a period of
up to 10 years from the date of the
conviction. In addition, any export

1The Act expired on August 20, 1994. Executive
Order 12924 (59 FR 43437, August 23, 1994)
continued the Regulations in effect under the
International Emergency Economic Powers Act (50
U.S.C.A. 1701-1706 (1991)).

2Pursuant to appropriate delegations of authority
that are reflected in the Regulations, the Director,
Office of Export Licensing, in consultation with the
Director, Office of Export Enforcement, exercises
the authority granted to the Secretary by Section
11(h) of the Act. Because of a recent Bureau of
Export Administration reorganization, this
responsibility now rests with the Director, Office of
Exporter Services. Subsequent regulatory references
herein to the “Director, Office of Export Licensing,”
should be read as meaning “‘Director, Office of
Exporter Services.”

license issued pursuant to the Act in
which such a person had any interest at
the time of conviction may be revoked.

Pursuant to Sections 770.15 and
772.1(g) of the Regulations, upon
notification that a person has been
convicted of violating the AECA, the
Director, Office of Export Licensing, in
consultation with the Director, Office of
Export Enforcement, shall determine
whether to deny that person permission
to apply for or use any export license
issued pursuant to, or provided by, the
Act and the Regulations, and shall also
determine whether to revoke any export
license previously issued to such a
person.

Having received notice of Johnson’s
conviction for violating the AECA, and
following consultations with the
Director, Office of Export Enforcement,
| have decided to deny Johnson
permission to apply for or use any
export license, including any general
license, issued pursuant to, or provided
by, the Act and the Regulations, for a
period of 10 years from the date of his
conviction. The 10-year period ends on
August 7, 2005. | have also decided to
revoke all export licenses issued
pursuant to the Act in which Johnson
had an interest at the time of his
conviction.

Accordingly, it is hereby Ordered

I. All outstanding individual
validated licenses in which Johnson
appears or participates, in any manner
or capacity, are hereby revoked and
shall be returned forthwith to the Office
of Exporter Services for cancellation.
Further, all of Johnson’s privileges of
participating, in any manner or
capacity, in any special licensing
procedure, including, but not limited to,
distribution licenses, are hereby
revoked.

I. Until August 7, 2005, Edward A.
Johnson, 1655 Ferguson Drive, N.W.,
Albany, Oregon 97321, hereby is denied
all privileges of participating, directly or
indirectly, in any manner or capacity, in
any transaction in the United States or
abroad involving nay commodity or
technical data exported or to be
exported from the United States, in
whole or in part, and subject to the
Regulations. Without limiting the
generality of the foregoing,
participation, either in the United States
or abroad, shall include participation,
directly or indirectly, in any manner or
capacity: (i) As a party or as a
representative of a party to any export
license application submitted to the
Department; (ii) in preparing or filing
with the Department any export license
application or request for reexport
authorization, or any document to be
submitted therewith; (iii) in obtaining

from the Department or using any
validated or general export license,
reexport authorization or other export
control document; (iv) in carrying on
negotiations with respect to, or in
receiving, ordering, buying, selling,
delivering, storing, using, or disposing
of, in whole or in part, any commodities
or technical data exported or to be
exported from the United States, and
subject to the Regulations; and (v) in
financing, forwarding, transporting, or
other servicing of such commodities or
technical data.

I1l. After notice and opportunity for
comment as provided in Section
770.15(h) of the Regulations, any
person, firm, corporation, or business
organization related to Johnson by
affiliation, ownership, control, or
position of responsibility in the conduct
of trade or related services may also be
subject to the provisions of this Order.

IV. As provided in Section 787.12(a)
of the Regulations, without prior
disclosure of the facts to and specific
authorization of the Office of Export
Licensing, in consultation with the
Office of Export Enforcement, no person
may directly or indirectly, in any
manner or capacity: (i) apply for, obtain,
or use any license, Shipper’s Export
Declaration, bill of lading, or other
export control document relating to an
export or reexport of commodities or
technical data by, to, or for other person
then subject to an order revoking or
denying his export privileges or then
excluded from practice before the
Bureau of Export Administration; or (ii)
order, buy, receive, use, sell, deliver,
store, dispose of, forward, transport,
finance, or otherwise service or
participate: (a) In any transaction which
may involve any commodity or
technical data exported or to be
exported from the United States; (b) in
any reexport thereof; or (c) in any other
transaction which is subject to the
Export Administration Regulations, if
the person denied export privileges may
obtain any benefit or have any interest
in, directly or indirectly, any of these
transactions.

V. This Order is effective immediately
and shall remain in effect until August
7, 2005.

VI. A copy of this Order shall be
delivered to Johnson. This Order shall
be published in the Federal Register.

Dated: September 11, 1995.

Eileen M. Albanese,

Acting Director, Office of Exporter Services.
[FR Doc. 95-23362 Filed 9-20-95; 8:45 am]
BILLING CODE 3510-DT-M
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Action Affecting Export Privileges;
George Rosen

Order Denying Permission To Apply
For or Use Export Licenses

In the Matter of: George Rosen, 21-80 33rd
Road, Long Island City, New York 11106.

On May 11, 1993, George Rosen
(Rosen) was convicted in the U.S.
District Court for the Southern District
of New York of violating the Export
Administration Act of 1979, as amended
(50 U.S.C.A. app. §82401-2420 (1991,
Supp. 1993, and Pub. L. No. 103-277,
July 5, 1994)) (the Act).1 Specifically,
Rosen was convicted on one count of
knowingly and willfully exporting and
causing to be exported, from the United
States to Iran, a polygraph machine and
specifically designed parts and
accessories, without having first
obtained the required validated export
license, and with knowledge that the
polygraph machine was destined for
and would be used for the benefit of
Iran, a country to which exports are
controlled for foreign policy purposes.

Section 11(h) of the Act, provides
that, at the discretion of the Secretary of
Commerce,2 no person convicted of
violating the Act, or certain other
provisions of the United States Code,
shall be eligible to apply for or use any
export license issued pursuant to, or
provided by, the Act or the Export
Administration Regulations (currently
codified at 15 CFR parts 768—799
(1995)) (the Regulations) for a period of
up to 10 years from the date of the
conviction. In addition, any export
license issued pursuant to the Act in
which such a person had any interest at
the time of conviction may be revoked.

Pursuant to Sections 770.15 and
772.1(g) of the Regulations, upon
notification that a person has been
convicted of violating the Act, the
Director, Office of Export Licensing, in
consultation with the Director, Office of
Export Enforcement, shall determine
whether to deny that person permission
to apply for or use any export license
issued pursuant to, or provided by, the

1The Act expired on August 20, 1994. Executive
Order 12924 (59 FR 43437, August 23, 1994)
continued the Regulations in effect under the
International Emergency Economic Powers Act (50
U.S.C.A. 1701-1706 (1991)).

2Pursuant to appropriate delegations of authority
that are reflected in the Regulations, the Director,
Office of Export Licensing, in consultation with the
Director, Office of Export Enforcement, exercises
the authority granted to the Secretary by Section
11(h) of the Act. Because of a recent Bureau of
Export Administration reorganization, this
responsibility now rests with the Director, Office of
Exporter Services. Subsequent regulatory references
herein to the “Director, Office of Export Licensing,”
should be read as meaning “‘Director, Office of
Exporter Services.”

Act and the Regulations, and shall also
determine whether to revoke any export
license previously issued to such a
person.

Having received notice of Rosen’s
conviction of violating the Act, and
following consultations with the
Director, Office of Export Enforcement,
| have decided to deny Rosen
permission to apply for or use any
export license, including any general
license, issued pursuant to, or provided
by, the Act and the Regulations, for a
period of 10 years from the date of his
conviction. The 10-year period ends on
May 11, 2003. | have also decided to
revoke all export licenses issued
pursuant to the Act in which Rosen had
an interest at the time of this conviction.

Accordingly, it is hereby Ordered

All outstanding individual validated
licenses in which Rosen appears or
participates, in any manner of capacity,
are hereby revoked and shall be
returned forthwith to the Office of
Export Licensing for cancellation.
Further, all of Rosen’s privileges of
participating, in any manner or
capacity, in any special licensing
procedure, including, but not limited to,
distribution licenses, are hereby
revoked.

Until May 11, 2003, George Rosen,
21-80 33rd Road, Long Island City, New
York 11106, hereby is denied all
privileges of participating, directly or
indirectly, in any manner or capacity, in
any transaction in the United States or
abroad involving any commodity or
technical data exported or to be
exported from the United States, in
whole or in part, and subject to the
Regulations. Without limiting the
generality of the foregoing,
participation, either in the United States
of abroad, shall include participation,
directly or indirectly, in any manner or
capacity: (i) As a party or as a
representative of a party to any export
license application submitted to the
Department; (ii) in preparing or filing
with the Department any export license
application or request for reexport
authorization, or any document to be
submitted therewith; (iii) in obtaining
from the Department or using any
validated or general export license,
reexport authorization or other export
control document; (iv) in carrying on
negotiations with respect to, or in
receiving, ordering buying, selling,
delivering, storing, using, or disposing
of, in whole or in part, any commodities
or technical data exported or to be
exported from the United States, and

subject to the Regulations; and (v) in
financing, forwarding, transporting, or
other servicing of such commodities or
technical data.

After notice and opportunity for
comment as provided in Section
770.15(h) of the Regulations, any
person, firm, corporation, or business
organization related to Rosen by
affiliation, ownership, control, or
position of responsibility in the conduct
of trade or related services may also be
subject to the provisions of this Order.

v

As provided in Section 787.12(a) of
the Regulations, without prior
disclosure of the facts to and specific
authorization of the Office of Export
Licensing, in consultation with the
Office of Export Enforcement, no person
may directly or indirectly, in any
manner or capacity: (i) Apply for,
obtain, or use any license, Shipper’s
Export Declaration, bill of lading, or
other export control document relating
to an export or reexport of commodities
or technical data by, to, or for another
person then subject to an order revoking
or denying his export privileges or then
excluded from practice before the
Bureau of Export Administration; or (ii)
order, buy, receive, use, sell, deliver,
store, dispose of, forward, transport,
finance, or otherwise 